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PREFACE 


Islam is a religion and a way of life based on the commandments of 
Allah contained in the Holy Qur'an and the Sunnah of the Prophet of 
Islam, Muhammad (Sallallaho *Alaihi Wasallam). Every Muslim is 
under an. obligation to fashion his entire life in accordance with the 
dictates of Qur'an and Sunnah. So he has to observe at every step the 
distinction between what is right (Halél) and what is wrong (Haram) 
This highlights the need and importance of his acquaintance with the 
corpus juris of Islam (Shari'ah). I, therefore, developed a keen interest in 
the study of the Holy Qur'an during my student days. 

But as is so common these days, the strong wind of “progressive” and 
“modern” ideas also took me off my feet particularly when listening asa 
student to the persuasive discourses of learned teacher Professor M. J 
Sethna on “synthetic criminology”. I started doubting the wisdom of 
Hadd punishments and this trend seeped into other areas of the Shari'ah, 
Fortunately, my exposure to fashionable influences ended too soon 
when I proceeded to Cambridge (England) to workas a research scholar 
in the areas of Figh and Usil al-Figh. As | grappled on my own with the 
new problems concerning the Shari'ah, it soon began to dawn upon me 
that this legal system based on divine guidance has immense 
potentialities to check the evils which beset the world today. 

I carried this idea with me when I received a chance to work as a 
student at the Inns of Court at Middle Temple in London, an 
opportunity to attend the short courses in International Law at the 
Hague Academy of International Law, the Hague (Netherlands) andan 
occasion to pursue a course in Comparative Law at the Universite 
Internationale Sciences Droit Comparee, Luxembourg. In all these 
places, I continued to check and recheck my conclusions with other 


Western scholars and I was confirmed in my belief that no legal system 
deriving its sustenance only from human intelligence can cure our 
society of the evils of criminality and exploitation, Seeing the high rate 
of crimes in the Western World, I was completely disenchanted with the 
high-sounding theories of synthetic criminology and this conditioned 
my thinking on other aspects of man-made legal systems. 

1, therefore, began thinking that in order to save others from falling 
into the same error I owed a duty that I must not only acquaint them 
with the injunctions scattered throughout the Holy Qur'an and the 
Sunnah which form the basis of Shari'ah but also enlighten them about 
the rational and comparative importance of such injunctions. The 
present book is in fulfilment of this desire. 

This book developed out of my lectures delivered to my students of 
the Centre of Islamic Legal Studies and Faculty of Law, Ahmadu Bello 
University, Zaria, Nigeria. This book, I strongly feel, is different from 
other books currently available in English on ‘Islamic Law’ or to be 
correct, Anglo-Muhammadan Law, Unlike those books, this work takes 
as its starting point the Qur’dn and the Sunnah rather than the decisions 
of the courts. 

1 must, however, admit here that the interpretation of the Divine 
Message is not an easy task. I seek Allah's guidance and pray for His 
forgiveness for my shortcomings in under taking it. But lam doing soin 
the hope that the book may stimulate further thought and research in 
this fascinating area and be of use to those interested in the subject, 

ake this opportunity to thank my students, friends and other 
ts whose comments and suggestions have helped me in the 
Preparation of this book. I owe a special debt of gratitude to Shaikh 
Manna’ Al-Qattan, Director of Al-Mahad al-Ali lil Qadé of Riyadh for 
Providing me with valuable original source books on the subject during 
my visit (o Imam Muhammad bin Sidid University and to many of my 
colleagues who have given their valuable contribution in. the 
Preparation of this book 


Wa ma taufigi illa billah: 


Rabi’ al-Awwal, 1404 A. Abdur Rahman 1. Doi 
Centre of Islamic Legal Studies 
Ahmadu Bello University 
Zaria, Nigeria 
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PART I 


THE FOUNTAIN HEAD OF SHARI‘AH 


Chapter 1 


What is Shari'ah 


Allah is the Law Giver 

Shari'ah is an Arabic word meaning the Path to be followed. Literally it 
means ‘the way to a watering place," It is the path not only leading to 
Allah, the Most High, but the path believed by all Muslims to be the path 
shown by Allah, the Creator Himself through His Messenger, Prophet 
Muhammad (P.8.U.H.). In Islam, Allah alone is the sovereign and it is He 
who has the right to ordain # path for the guidance of mankind.’ Thus it 
is only Shari'ah that liberates man from servitude to other than Allah. 
This is the only reason why Muslims are obliged tostrive for the 
implementation of that path, and that of no other path. 
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“We made for you a law, so follow it, and not the fancies of those who have no 
edge.” 


The absolute knowledge which is required to lay down a path for 
human life is not possessed by any group of people. In the words of 
Sayyid Qutb, “They are equipped with nothing but fancies and 
ignorance when they undertake the task which is no concern of theirs 
and does not properly belong to them. Their claim to one of the 
properties of divinity is a great sin, and a great evil.’ 


The Injunctions on Justice in the Divine Revelations 
There are a number of Quranic injunctions commanding Muslims to 
do justice. Right from the beginning, Allah sent with His Apostles three 


gilts which aim at rendering justice and guiding the entire human society 
to the path of peace. In Sithah al-Hadid, the Qur'an says: 


What ts Shari'ah? 3 
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doses 


“We sent aforetime our Apostles with Clear Signs and sent down with them The 


Book and the Balance (of Right and Wrong), that men May stand forth in Jisstic 


Three things are mentioned as gifts of Allah. They are the Book, the 
Balance, and Iron, which stand as emblems of three things which hold 
society together, vit ~ Revelation, which commands Good and forbids 
Evil; Justice, which gives to each person his due; and the strong arm of 
the Law, which maintains sanctions for evil-doers 

Justice is a command of Allah, and whosoever violates it faces 
grievous punishment 


MESH Se opia'y pt Shll 53, lilly Glue ly JiaUL 536 alll J, 
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Altah command justice, the doing of good, and charity 


forbids all shameful deeds, and injustice and rebel 
may receive adm 


Justice is a comprehensive term, and may include all the virtues of 
good behaviour. But the religion of Islam asks for something warmer 
and more human, the doing of good deeds even where perhaps they are 
not strictly demanded by justice, such as returning good for ill, or 
obliging those who in worldly language “have no claim” on you; and of 
course the fulfilling of the claims of those whose claims are recognised in 
social life. Similarly the opposites are to be avoided: everything that is 
recognised as shameful, and everything that is really unjust, and any 
inward rebellion against Allah's Law or our own conscience in its most 
sensitive form. 

The Prophet of Allah is asked to tell to people to do justice as the 
Creator, the Nourisher and the Cherisher of all has commanded it 


dads y's yal Ji 
“Say: My Lond has commanded justice. 


The command is repeated in Surah al-Nisa: 
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“Allah commanded you to render back your trusts to those to whom they are due 
And when you judge between man and man, that you judge with justice 


The Prophet is asked to administer justice according to the Kitab- 
Allah (Book of Allah) 
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‘We have sent down to thes the Book in truth, That you might judge between men, 
1s guided My Allah: s0 be not (used) as an advocate by those who betray their 


trust" 


The Commentators explain this passage with reference to the case of 
Ta'imah ibn Ubairaq, who was nominally a Muslim, but in reality was a 
hypocrite, and given to all sorts of wicked deeds. He was suspected of 
having stolen a set of armour, and when the trail was hot, he planted the 
stolen property into the house of a Jew, where it was found. The Jew 
denied the charge and accused Ta'imah, but the sympathies of the 
Muslim community were with Ta‘imah on account of his nominal 
profession of Islam. The case was brought to the Apostle, who acquitted 
the Jew according to the strict principle of justice, as “guided by Allah” 
Attempts were made to prejudice him and deceive him into using his 
authority to favour Ta’imab. 

The general lesson is that the righteous man is faced with all sorts of 
subtle wiles: the wicked will try to appeal to his highest sympathies any 
most honourable motives to deceive him and use him as an instrument 
for defeating justice. He should be careful and cautious, and seek the 
help of Allah for protection against deception and for firmness in 
dealing the strictest justice without fear or favour. To do otherwise is to 
betray a sacred trust: the trustee must defeat all attempts made to 
mislead him. 

Justice must be done equally to all and sundry, even if it is to be done 
against one's self, or one's parent or relatives. There must be no 
difference between rich and poor, All are servants of Allah, and must be 
judged according to the Book of Allah: 
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‘Oye who believe: Stand out firmly for justice, as witnesses to GOD, even as 
against Yourselves, of y ut Kin, and whether it be (against) rich or 

ect both. Follow not the lusts (Of your hearts), lest ye 
It Gustice) or decline to do justice, Verily Allah is welt 
09 do 


rents, Ot y 
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Justice is Allah's attribute, and to stand firm for justice is to be a 
witness to Allah, even it it is detrimental to our own interests, as we 
conceive them, or the interests of those who are near and dear to us, 
According to the Latin saying, “Let justice be done though heaven 
should fall” 

But Islamic justice is something higher than the formal justice of 
Roman Law or any other human Law, It is even more penetrative that 
the subtler justice in the speculations of the Greck philosophers. It 
searches out the innermost motives, because we are to act as in the 
presence of Allah, to whom all things, acts, and motives are known 

Some people may be inclined to favour the rich, because they expect 
something from them. Some people may be inclined to favour the poor 
because they are generally helpless, Partiality in cither case is wrong. We 
are asked to be just, without fear or favour. Both the rich and the poor 
are under Ailah’s protection as far as their legitimate interests are 
concerned, but they cannot expect to be favoured at the expense of 
others. Allah can protect their interests of all, far better than any man 

In the Shari'ah, therefore, there is an explicit emphasis on the fact that 
Allah is the Lawgiver and the whole Ummah, the nation of Islam, is 
merely His trustee. It is because of this principle that the Ummah enjoys 
a derivative rule-making power and not an absolute law-creating 
prerogative. The Islamic State, like the whole of what one might call 
Islamic political psychology, views the Dar al-Islam (Abode of Islam) as 
one vast homogencous commonwealth of people who have a common 
goal and a common destiny and who are guided by a common ideology 
in all matters both spiritual and temporal. The entire Muslim Ummah 
lives under the Shari'ah to which every member has to submit, with 
sovereignty belong to Allah alone."° 

Every Muslim who is capable and qualified to give a sound opinion on 
matters of Shari'ah, is entitled to interpret the law of Allah when such 
interpretation becomes necessary. In this sense Islamic policy is a 
democracy. But where an explicit command of Allah or his Prophet 
already exists, no Muslim leader or legislature, or any religious scholar 
can form an independent judgement; not even all the Muslims of the 
world put together have any right to make the least alteration in it," 

‘The executive function, therefore, under the Shari'ah vest solely in the 
just ruler or a group of such people who appoints his delegates and is 
responsible only to the Shari'ah as represented by the Council of Jurists 
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(‘Ulama and Fugaha’) in whom the legislative function of deriving laws 
from the Book of Allah and the Sunnah is vested. New laws according to 
the needs of the time and circumstances are only made by these men 
learned in the guiding principles of law, men chosen by the popular 
assembly from among the multitudes of those learned in the Shari'ah on 
account of their enlightenment and understanding of the need of the 
people.'* 

Pe PL ie Tubdaaetial principles on which rests the Islamic legal system 
is that the laws of Islam are not passed ina heated assembly by men who 
ardently desire the legislation in their interest, against men who ardently 
oppose it in their interest, The laws of Islam are firmly based upon the 
Shari'ah and are, therefore, in the interest of the people as a whole. They 
are not the work of warring politicians, but of sober jurists." 

This is the reason why there is a greater degree of stability in the 
Shari’ah mainly due to its Divine Origin as compared to any other man- 
made secular legislation in the world 

The difference between other legal systems and the Shari'ah is that 
under the Shari'ah its fountainhead is the Qur'an and Sunnah, the Wahy 
al-Jali (the revelation per se) and the Waby al-Khafi (the hidden 
revelation). The Qur'an and the Sunnah are the gifts given to entire 
Ummah, Therefore the Ummah as a whole is collectively responsible for 
the administration of Justice, This is the reason why any legislative or 
consultative assembly in any Muslim land has no power of 
encroachment on any legal right of the members of the Ummah and 
those who live with them in peaceful co-existence 

‘The other important point in this regard is that in Shari'ah, Justice is 
administered in the name of Allah, one of Whose attributes is Al-Adil 
(the Just and the Giver of Justice), Any injustice or any tribal or racial 
consideration is nothing but @ grave sin and disobedience to Allah. “To 
judge justly" is, therefore, a religious duty and a devotional act. Neither 
a king, nor a caliph or a sultan can ever claim his words are laws as was 
done by tyrant rulers from Pharroh to Louis XIV. They are not the 
fountainhead of justice even though some wrong-headed Muslim rulers 
might have posed as if they possessed such authority, With this in mind, 
Il proceed to examine briefly the sources and the aims of Shari'ah. 


The Aims of Shari'ah 


The Shari'ah, originated from the direct commandment of Allah: but 
there is the provision or power given to man in order to interpret and 
expand Divine commandment, by means of analogical deductions and 
through other processes." Unlike the Roman law which developed from 


Whar is Sharvah 


the actionor English Common Law which developed from the writs'* the 
very first source of Shari'ah is the Holy Qur'an, The second source isthe 
Sunnah or the Practice of Prophet Muhammad (S.a.W.) who has rightly 
explained ¥ 


“Leave two things for you. You will never go stray while holding them firmly. The 

Book of Allah and the Sunnah of His Prophet” 

The third source which may be classified as both “Ijm” consensus of 
opinion of "Ulama’, and ‘Qiyas" analogical deductions provide detailed 
understanding derived from the Qur'an and Sunnah, covering the 
myriads of problems that arise in the course of man’s life." As a matter 
of fact, the ideal code of conduct or a pure way of life which is the 
Shari'ah, has much wider scope and purpose than an ordinary legal | 
system in the western sense of the term.'’ The Shari'ah through this} 
Process aims at regulating the relationship of man with Allah and man 
with man. This the reason why the Shari'ah law cannot be separated 
from Islamic ethics. The process of revelation of various injunctions | 
in shows that the revelation came down when some 
social, moral or religious necessity arose, or when some Companions 
consulted the Prophet concering some significant problems which had 
wide repercussions on the lives of Muslims 

~The Qur“dn, therefore, is the best commentary (Tafsir) of the Qur'an 
and the main sources of the Shari'ah. 

The scholars of the Qur'an have enumerated varying number of verses 
of legal injunctions, but the number is approximately considered to be 
500,"" They deal with marriage, polygamy, dower, maintenance, rights 
and obligations of the spouses, divorce and various modes of dissolution 
of marriage, the period of retreat after divorce (Iddah), fosterage, 
contracts, loans, deposits, weights and measures, removal of injury 
oaths and vows, punishments for crime, wills, inheritance, equity, 
fraternity, liberty, justice to all, principles of an ideal, state, fundamental 
human rights, laws of war and peace, judicial administration etc."" 

The Qur'anic injunctions, from_which is derived the Shafi'ah, are 
further explained and translated into practice by the Sunnah of the 
Prophet. Sunnah literally means a way, practice, rule of life; and refers 
to the exemplary conduct or the model behaviour of the Prophet in what 
he said, did or approved. Thus it became a very important source of the 
Shari'ah only second in authority after the Holy Qur'an. 

Besides the Qur'an and the Sunnah, the consensus of the opinion of 
the learned men and jurists, known in the Shari'ah terminology as the 
Ijma, plays an important role in Islamic law since it provides a broad 
vehicle of progress and reconstruction. Qiyas or analogical deduction is 
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also recognised as the source of Islamic legal system since it gives an 
instrument to cope with the growing needs and requirements of society. 
But such analogical deduction is based on very strict, logical and 
systematic principles and is not to be misconstrued as mere fancies and 
imaginations of men. Alongside these four sources, the Shariah takes 
into consideration Istihsan or juristic preference or equity of a jurist as 
against Qiyas which helps in providing elasticity and adaptability tothe 
entire Islamic legal system. The concept of al-Masalih al Mursalah (the 
matters which are in public interest and which are not specifically 
defined in the Shari'ah) was enunciated by Imam Malik bin Anas (d. 795 
A.D.) and has also become a part of the Shari'ah system. 


Justice as Respect to People 


The central notion of Justice in the Shari'ah is based on mutual 
respect of one human being by another. The just Socicty in Islam means 
the society that secures and maintains respect for persons through 
various social arrangements that are in the common interests of all 
members. A man as Khalifat-Allah (vice-regent of Allah) on earth must 
be treated as an end in himself and never merely as a means since he is the 
cream of Creation and hence the central theme of the Qur'an. What is 
required is the equal integrity of each person in the society and his 
loyalty to the country concerned which in turn will make it the duty of 
the society to provide equally for each person's pursuit of happiness. 
‘This is the reason why things unlawful (Hardm) for Muslims but lawful 
for non-Muslims will not be made forbidden for them in the Muslim 
country. 

Politically, respect for persons was the motivating thought behind the 
Kalimah al-Shahadah, the creed of confession of Islam, which neglected 
any other diety other than Allah who created all human beings as equal 
irrespective of their tribes or clans, It was this teaching which made the 
Quraishites, Prophet Mubammad’s tribesmen, angry when he helped to 
liberate the slaves and destitutes like Bilal, Zaid and many others in the 
carly days of Islam, It is a fact of history that all of Khadijah's wealth 
was spent after freeing the slaves; and before her death she, along with 
the Prophet, could hardly get a square meal a day. It was the same 
principle which guided the first city state of Medina as shown in its 
charter which guaranteed individual rights irrespective of religious 
beliefs of the communities living in Medina. 

Respect for persons in the Shari'ah is rooted in the Divine injunctions 
of the Qur’dn and the precepts of the Prophet. The Bill of Rights, 
Suffrage, Civil Rights and the slogans for political equality as we know 
today are of a very recent origin and seem to be mere reflections of what 
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the Shari'ah taught 1400 years ago from now, The treatment accorded 
by the Shari'ah made the aristocracies of birth, race, wealth, language, 
the features which vary from person to person, all suspect as 
disrespectful of persons. The criterion of respect was only the Taqwah, 
the fear of Allah, 
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The best among you in the eyes of Allah ate those who are stronger in Taqwah 
(fear of Allah)” 


The Shariah, it should be noted, gives priority to human welfare over 
human liberty, Muslims as well as non-Muslims living in a Muslim state 
are duty bound not to exploit common resources to their own 
advantage, destroy good producing land, and ruin the potential harvest 
or encroach upon a neighbour's land. Since a man in Islam is not merely 
an economic animal, each person's equal right to life, and to a decent 
level of living, has priority over the so called economic liberty 

Behind every legal, social or political institutions of Islam, there is a 
divine sanction which every believer is expected to reverence no matter 
where he lives. He cannot change his own whims into laws. There are the 
limits of Allah (Hudiid-Allah) which are imposed in order to curtail 
man’s ambitions and devices. Halal (lawful) and Hariim) unalwful) are 
clearly mentioned and these are the boundaries which every Muslim as 
well as non-Muslim living with them must respect. If he transgresses any 
of these limits, he is doing wrong or committing a crime, Even between 
these two boundaries of ‘lawful’ and *unlawful’, there exists the things 
which are doubtful (Mushttabihat), which must be refrained from in 
order to avoid excesses, The hadith of the Prophet says 
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“That wich is lawful is plain and thst which is unlawful is plain and between the rwo 
of them are doubtful matters about which not many people know. Thus he avoids 
doubtful matters clears himself in regard to has religy he who 
falls into doubtful matters fall nto that which fs unlawful, like the shepherd who 
pastures around a sanctuary, all but grazing therein. Truly every kind has a 
SSnctuary. and truly Allah's sanctuary is His prohibitions. Truly, in the body there 
2 morsel of flesh which, if it be whole, all the body is whole and which, if it be 
diseased, all of itis diseased. Truly; it is the heart 
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In reality, these limits provide safeguards of the rights of men and 
nations and give men sense of responsibility to Allah and hence to the 
entire mankind. These limits stop him from being inhuman, and make 
him respect the blood and property of another man, and give equality of 
treatment to all individuals, male and female before law. In commercial 
dealings, these limits provide for respect for contractual dealings and 
pledged words and the prohibition of usury and gambling. In the case of 
individual conduct, these limits provide for the prohibition of 
intoxicants and not to do injustice to servants and give charity to poor 
relations and provide for the strict law governing inheritance. In the 
dealings with nations, these limits provide for respect for treaties, and 
give strict code of conduct for one's dealings with the fellowmen by not 
destroying even the enemies means of sustenance, and show mercy tothe 
surrendered enemy and show respect for non-combatants. In short, in 
every action of a man’s dealings with fellow men there are limits 
(Hudid) imposed by Allah which are nothings but the sanctions of the 
Divine Shari‘ah. * 

Judicial power, according to Shari'ah, must always operate in 
conformity with equity, even to the benefit of an enemy and to the 
detriment of a relative. Shari'ah does not allow the slightest 
modification in the rule of perfect justice, or any form of arbitrary 
procedure to replace it. It firmly establishes the rule of law, eliminating 
all differences between the high and the low, 

Qur'an asserts that all mankind, born of thesame father and mothers, 
forms one single family, that the God of menis Unique, that the Creator 
has ordered men according to nations and tribes so that they may know, 
and assist one another, for the good of all. 

In the administration of justice, therefore, a Judge must be upright, 
sober, calm and cool, Nothing should ruffle his mind from the path of 
rectitude. If he does wrong, he is not only responsible to the people but 
also to God, The noble Prophet (S.a.W.) advised: “No judge shall pass a 
judgement between two men while he is angry.” He must not feel 
kindness in executing the ordained sentences for the prescribed crimes. 
The Qur'an says: “Let not pity detain you in the matter of obedience to 
Allah if you believe in Allah and the Last Day and let a party of believers 
witness their sentences." He must decide disputes with as much speed 
and promptness as possible, for delayed justice produces no appreciable 
good. He must not accept any present or bribery from the parties 
concerned, He must exert hard to arrive at @ just conclusion. The 
Prophet said: “Verily Allah is with a judge so long as he is not unjust. 
When he is (willingly) unjust, he goes off him and the devil keeps 
attached to him," To a judge. all are equal in the eye of the law. As God 
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dispenses justice among His subjects, so a judge should judge without 
any distinction whatsoever. The Prophet said: “The previous nations 
were destroyed, because they let off persons of high rank and punished 
the poor and the helpless". In the Shari'ah, a judge is a judge for every 
matter - civil, criminal and military. There is no separate Judiciary for 
separate civil, criminal and military departments. 


The basic principles of Shari'ah, therefore, can be summed up as 
follows: 


(a) The larger interest of society takes precedence over the interest 
of the individual 

(>) Although "relieving hardship’ and ‘promoting benefit" are both 
among the prime objectives of the ShafTah the former takes 
precedence over the latter. 

(c)_ A bigger loss cannot be inflicted to relieve a smaller loss or a 
bigger benefit cannot be sacrificed for a smaller one. Conversely, a 
smaller harm can be inflicted to avoid a bigger harm or a smaller 
benefit can be sacrified for a larger benefit 


Al-Qadi (The Judge) and His Responsibilities Under Shari'ah 


Qualification of a Qadi: 

As we have seen, Islam has given a greut importance to Justice which 
must be done at all cost. Those who perform the function of the Qadis 
(judges) or Oddi al-Qudat (Chief Justice) must be not only men of deep 
insight, profound knowledge of the Shari'ah, but they must also be 
Allah-fearing, forth right, honest, sincere men of integrity. The Holy 
Prophet (S.A. W.) has said 


The Messenger of Allah said: “The Qéiis are of three types. One type will po 1 
paradise and the remaining two will end up in the fire of hell. The person who 
gol to paradise is one who understood the truth and judged accordingly. One who 
judged unjustly after understanding the truth, they will go to hell, Likewise, Qadi 
who judged in ignorance also will ga 10 the hell 


The above Hadith shows how delicate and responsible job of Qadi is 
in Islam. His knowledge of Qur’din and Sharl'ah must be very deep and 
that he judges justly. Otherwise, it can really ruin a man’s spiritual future 
in the next world. The life in this world is only for a limited period while 
the life in the next world is for ever. Then why should one really 
undertake to be a judge when he does not have the required 
qualifications and character to be a judge? In another Hadith, one who 
is given this responsibility to be a Qadi as if he is slaughtered without a 
knife. 
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Inés reported by Abi Hurairah that the Messenger of Allah said: “One who is made 
‘di to administer justice among people as if he ix slaughtered without a knife" 


Naturally, a man who is appointed as a Qadi ora judge does not have 
an easy job to perform. If he becomes slightly irresponsible and unjust, 
he will be caught on the Day of Judgement. On the other hand, when he 
is just and administers justice according to the Book of Allah and the 
Sunnah of the Prophet ($.A.W.), he is taken as an enemy of highly 
influential people in the society. The responsibility of a Qadi is like a 
double-edged sword, and one has to be extraordinarily careful in 
fulfilling it, The following is the guidance from the Sunnah of the Prophet 
which every judge must follow in their task of administering justice: 
(1) Equality of All Litiganis: A Muslim judge must treat all his 
litigants equal whether he is a king or his page, a master or his servant, a 
rich man of a poor man, a relative or a stranger and a friend or a foe 
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1t ts reported by Ubaidah bin al-Saimit that the Messenger of Allah (S.A.W.) said: 
“Let the hud of Allah be applied equally on your relatives and the total strangers. 
You should not cure a bit for the reproachment of any critie whatsoever.” 


The Prophet ($.A.W.) has also said: 
S99 NAAT I pny ade ALE Jo al GI Lge Ul pi Laie ye 
sagas Yt agate Shit 
It is reported by ‘Aishah that the Messenger of Allah said: "Forgive the 


shortcomings of highly respected people but certainly do not forgive them im 
awarding the Aadd punishment to them." 


(2). The Defendant and Appeallant must appear before the Qadi: Even 
though one is a highly placed person or a king or an emperor or an 
administrator of a country, he must not be exempted from appearing 
before the judge to answer the charges levelled against him: 


{1 is reported by Abdutah bin Zubair that the Messenger of Allah said: “Both the 
Parties in a dispute must be brought before the judi.” 


(3) The Defendant should be given right to takean oath: Human being, 
being what he is, will keep on grumbling and blaming others for his own 
faults or in order to hide his faults and escape punishments. If every 
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one’s claim is taken seriously, there would appear so many claimants of 
people's life and property. The remedy is suggested by the Holy Prophet 
as follows: 
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ILis reported by beallah bin’Abbas that the Messenger of Allah (S.A. W.) said: "If 
People were 10 be judged merely on account of their claims, there would appear 
dlaimants of the life and property of everyone ($0 that there would remain none 

se life and property can remain safe.) So, the defendant must be given right to 
an oath (concerning the charge levelled against him) 


The above guidance of the Prophet will provide the defendants with 
an opportuntiy to get acquitted of the calumny put against them 
(4) The judge must be careful in awarding Hadd punishment; Hadd 
punishment is meant to be a deterrent so that people may not become 
complacent and commit crimes simply because they find punishment to 
be just nominal. But while awarding Hadd punishment, the Judge must 
make sure that the crime is definitely committed. If there is a slight 
doubt in establishing the crime, he should refrain from awarding hadd 
punishment. The Prophet has said 

It is reported by Aishah that the Messenger of Allah (S.A.W.) said: "As far as 

possible, refrain from awarding {edd punishment to a Muslim. If there is found 

slight excuse (or doubt), leave him alone because it is better for the judge to err in 

acquitting the accused rather than erring in awarding hit punishment 


From the above Hadith, it is also clear that in order to find out the 
crime committed by the accused, the judge must endeavour to the best of 
his ability, To keep an accused in unlawful custody without due process 
of Law is also against the spirit of Justice 


Should We Shun Our Responsibility In 
Accepting the Position of a Judge? 


Although the responsibility of a Qad/ or a Judge are very great, it is 
essential that the leaned jurists must accept the position of a Judge in 
order to administer justice and save humanity from chaos, anarchy and 
law of the jungle. The Messenger of Allah said to Amr bin al“As: 

“If the Judges exercise Ijnhad, and arrives at the correct decision he is doubly 

rewarded, and if he arrives at a wrong decision, he is still rewarded singly provided 

he exercised [jrihad."* 

The best instrument in the hands of a Qadi are the Book of Allah, the 
Sunnah of the Prophet, the decisions of the Sahabah, Tabi'in and Tabi 
Tabi'in and above all Tagwah (fear of Allah). With these, if he 
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udminsiters justice and makes a mistake, Allah will forgive him and 
reward him. Some people erroneously put forward the case of Imam 
Abi Hanifah who refused to accept the position of a Judge on account 
of his personal piety, But they forget that although Imam Aba Hanifah 
himself refused to be a judge, he did not stop his companion and disciple 
‘Abii Yusuf to render the same services to the Ummah. The Prophet once 
said: 
“Lam but a human, and 1 give judgement according to what I hear (from the 
parties), but should I decide in favour of a party because that party is better in 
Tendenng their own case, when in fact the other party to the dispute is the one in the 
right then the party in whose favour judgement was erroneously rendered has 
teserved for himself a place in bell 


When this could happen to the rightly guided Messenger of Allah, 
what about any ordinary member of his Ummah? 


Caliph’ Umar’s Guidance for Judges 


The Judges were appointed for the administration of justice by the 
Prophet ($.4.W.) himself, He sent Mua’dh bin Jabal to Yemen as Judge. 
Likewise, he had entrusted Judicial task to Ali bin Abd Talib and Ibn 
Yasir, The Rashidin Caliphs continued with the same practice and sent 
judges to different parts of the Muslim world, Sayyidn’ ‘Umar 
appointed Abul Darda to help him as a Qadi in Medina. Shurayh was 
appointed as a judge in Basrah, and Aba Miisa al-Ashhri in KGfah in 
Iraq. x 
The memorable letter of Sayyidnd Umar written to Abi: Misi al- 
As‘hari on the eve of his appointment as the Qadi outlines the functions 
and responsibilities of a Muslim Judge and is equally relevant even 
today. Among other things he said in the letter: 


“Try to understand the depositions that are made before you because it will be 
useless to consider a plea that is not valid. Consider all equal before you in the court 
and (consider them equal) in giving your attention to them so that the highly placed 
people may not expect you to be partial and the humble may not despair of justice 
from you, The claimant must produce evidence, An oath must be taken from the 
defendant. It 1s permissible to have compromise among Muslims but not an 
agreement through which Haram (unlawful) would be turned to Halal (lawful}and 
vice vera 

If you have given a judgement yesterday and today you may arrive to a correct 
opinion upon re-thinking, you must not feel prevented from retracting {rom your 
first judgement, because justice is primeval, and it is better to retract than to 
‘continue in error, Use your own individual judgement about matters that perplex 
‘and about which either an answer is found in the Que’an and the Sunnah. Know 
the similitude and weigh the issues accordingly (here ADU Musa is asked to use 
individual judgement and arrive to a logical conclusion through the use of Qiyis 
and jihad)" If one brings # claim, which he may or may not be able to prove, 
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decide a time-timit for him. If he produces evidence within the time-limit set (by 
you), you should allow his claim, otherwise you are at liberty to give judgement 
against him. This is the best way to forestall or clear any powible doubt. Ail 
Muslims are acceptable as witnesses against exch other, except those who have 
received 4 punishment (earlier) provided by the Shar?'ah, and thone who are proved 
to have given false witness, and those who are suspected partially on the ground of 
client status or relationship because Allah praised be His name, forgives one 
because of taking oaths and postpones punishment in the face of the eviden 
Avoid weariness, fatigue and annoyance at the litigants. Allah will grant you a 
great reward and give good reputation for establishing justice in the courts of 


justice. Good bye 


Shura: The Mutual Consultation in Shari'ah 


Since the Ummah has the first allegiance to be paid to Allah, all the 
affairs of Muslims should be guided by the Divine Book (Kitdb-Alvah). 
Human inspiration, intellect and judgement to run their affairs should 
be based on the authority of power and Wisdom of Allah. Unlike human 
power, this power is good and merciful. Unlike human wisdom, this 
wisdom is necessarily complete and indisputable 

Whatever Allah has given us is merely for the convenience of this life, 
but we should always be mindful of the fact that whatever is with Allah is 
better and more lasting,” Therefore our efforts should be directed to 
make not only this life better but the life hereafter secure. Those who are 
believers should put their trust in God while executing all their affairs, 
should avoid greater crimes and shameful deeds and should forgive even 
they are angry.” After making us aware of our responsibility, verses 42 
of Sirah al-Shitra says: 
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“Those who answered the call of their Lord, and establish regular prayer, and 
whose affairy are a matter of counsel (i.e. they are conducted by mutual 
consultation), and who spend out of what we bestow on them for sustenance 


The Muslim Jurists have said that when mutual consultation was 
made necessary for the Prophet himself to follow, it really becomes 
incumbent upon his followers to resort to Shura in all our activities 
whether individual, social or politicial matters, The Messenger of Allah 
used to receive revelation from Allah, hence, seemingly he was not in 
need of mutual consultation but still he was asked to do so through 
divine commandment. It is on this basis that Ibn Taimiyyah has said 
that “The leader has no other option but to resort to Shura since Allah 
had commanded his Prophet to do so. All others, therefore, have a 
special need for mutual consultation.” The Prophet has said in a 
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Hadith: “If | were to make any one a caliph without consultation, 
would have named Abdallah bin Mas’id.” Likewise, Caliph "Umar has 
also said that caliphate can never function without mutual 
consultation.” 

ego Ge YING Ye J USUI Sy jae Oe 

In the Battle of Uhud, the companions of the Prophet had 
recommended that it is better that they defend against the enemies 
coming from Mecca while keeping themselves in Medina, But Hamza, 
the uncle of the Prophet and other young men were of the opinion that 
they should bravely go out of Medina and fight the incoming enemies. 
After viewing their opinions the Prophet resolved ( Azm) to go out of 
Medina and fight. Later the elderly companions persuaded the young 
men to withdraw their suggestion, The young men went to the Prophet 
and with repentance withdrew their opinion but the Prophet said that 
now after weighing the view points in the consultation he had already 
resolved and it would be against the prophetic mission to go back on the 
final resolution.” 

The other fine example to show how the righteous caliphs depended 
‘on the mutual consultations of the public is that of caliph ‘Umar who 
was of the opinion that after the conquest of Iraq and Syria the land 
should not be divided among the warriors as booty but should be made 
the property of the state so that through its produce and income the 
essential works of public welfare can be carried out, But some 
companions opposed the view of the caliph. When they could not find 
any solution through mutual consultation, the caliph called a public 
meeting in the prophetic mosque for general consultation and addressed 
the public in the following words: “I have not just gathered you here and 
given you the trouble for nothing. The reason for inviting you is that you 
should also participate in the trust of the caliphate which has been trust 
upon me by you. Undoubtedly, | am an ordinary human being like you. 
T want that those who have opposed my point of view and those who 
have favoured it should declare it openty. I do not wish that you should 
follow my point of view because you all possess the Book of Allah (from 
which you may derive guidance to resolve the issue), 

Mutual consultation is, therefore, one of the great qualities that the 
Faithful (Mu’min) has to cultivate in himself, It is ordained by Allah in 
eee 189 of Sirah &l-Imran: 
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“Itix part of the Mercy of Allab that you do deal gently with them, were you severe 
or harsh hearted, they would have broken away from about you; So pass over their 
faults and ask for Allah's forgiveness for them, and consult them in affairs. Then 
when you have taken a decision, put your trust in Allah."09. 


On this basis, consultation among Muslims is an important pillar of the 
beautiful and elaborate building of the Islamic way of life, To do any 
collective work without prior mutual consultation is not only a way of 
the ignorant but is also a clear defiance of the regulation laid down by 
Allah. The great importance give to the whole process of consultation is 
based upon three reasons 

Firstly, it is very unfair to decide alone a matter concerning two or 
more people. In collective matters nobody has aright to do according to 
one's sweet will. All the people concerned with the matter should be 
consulted, and if it is concerned with a very large number of persons then 
their representatives should be sounded for their considered opinion. 

Secondly, if a man tries to act autocratically or arbitrarily, either he 
wants to usurp the right of others or he considers himself superior to 
others whom he holds in contempt, From moral point of view both these 
attitudes and bad and reprehensible, However, even a trace of these 
wrong attitudes cannot be found in the Faithful (Mu'min), who is neither 
selfish so as to take unfair advantage of others, nor is proud and self 
conceited so as to believe himself a paragon of intelligence and 
knowledge 

Thirdly, it is a concern of great responsibility to take decisions on 
matter relating to the rights and interests of others. Anyone, who is 
conscious of Allah and His inevitable judgement, cannot dare to bear 
the burden of such responsibility all alone. Such reckless acts are done 
by only those people who are devoid of fear of Allah and are without 
care of the hereafter. Allah-fearing person with conscious awareness of 
the Day of Judgement will necessarily try to consult all the people or 
their trusted representatives concered with a collective matter in coming 
to a decision and line of action so that a just and impartial decision is 
made and if ever a mistake is made the burden of responsibility does not 
fall on one person alone. 

These are the three reasons about which if one ponders, one can well 
understand why mutual consultation is a necessary requirement of the 
type or morality taught by Islam to man, and why violation of it is such 
an immoral and unethical act that Islam can never allow it, Islamic way 
of life requires that the principle of consultation should be applicable to 
every smail or big collective affair. In the affairs of the household 
husband and wife should consult each other before doing anything, and 
then the children attain the age of puberty their opinion should also be 
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taken into account, If the affairs of the whole family are being dealt with, 
then counsel should be taken with every sane adult member of the 
family 

If the affairs are of relatives, a clan, a tribe, a whole village, or an 
entire town or city and it is not possible to take counsel with everybody, 
then the decisions should be taken by an assembly of trusted 
representatives of the people, who are selected or elected according toan 
agreed method and set procedure, If the affairs belong toa whole nation 
then the national head should be appointed after knowing the opinion of 
all, The head in turn should run the affairs of the country with the help of 
such counsellors who command the confidence of the nation. Such a 
leader should remain at the help of the affairs of the nation until the time 
set by the nation and no longer. No honest person can ever desire to try 
to become the head of a nation or to continue to be the head by coercion 
or forceful means, nor can he use deceitful ways and means in order to 
‘appoint himself as the principal authority of the nation by using force 
and then demanding approval from the people by means of a coerced 
obedience, nor can he use crafty tactics, so that the people instead of 
choosing. of their own free will, persons of their liking should select 
those who would vote and wait for him and support his wrong policies, 
Such desires and actions are only present in a person whose intentions 
are bad and corrupt 

To present a false appearance of “and whose affairs are a matter of 
counsel”, and to make its basic requirements practically ineffective can 
only be the motives of a person who is unscrupulous enough to try to 
deceive Allah and the general public despite the fact that neither Allah 
can be misled nor the public can be so blind that a person openly 
commits an act of daylight banditry and he continues to believe 
sincerely that he is not committing robbery with violence but is serving 
the public. The rule of “and whose affairs area matter of counsel” by its 
very nature demands five things for its fulfilment 

First, those people, whose rights and interests are involved, should 
have full freedom of expression and should be kept informed about how 
their affairs are being run. They should have also the full right to protest 
if they see any deficiency, negligence or error in the proper discharge of 
the duties of leadership pertaining to their affairs. Still if they find no 
improvement in the performance of such duties they should be able to 
change their leaders appropriately. To order the collective affairs of the 
people after stifling their voice, fettering their hands and feet and 
keeping them in the dark is a clear-cut dishonesty and nobody can 
agreed that it is an implementation of “and whose affairs are a matter of 
counsel”, 
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Secondly, the person for shouldering the responsibility of managing 
the collective affairs should be appointed with the express approval of 
the people. This approval should be freely given without let or 
hindrance, It should not be obtained with coercion, intimidation, 
bribery, temptation, intrigue, deceit or trickery, The real and rightful 
leader of a nation is not the one who imposes himself upon it by every 
possible artifice, but who is chosen by the people of their free will 

Thirdly, the advisers of the head of the nation should also have full 
confidence of the people and should prove worthy of it, It is very 
obvious that the people cannot trust men who gain representative places 
through pressure, monetary temptation, falsehood and skill in trickery 

Fourthly, the people who give their counsel or considered opinion 
should do so according to their knowledge and consicence in full 
freedom. If it is not so and the counsellors give their opinion under 
duress of their knowledge and conscientious beliefs, then this is manifest 
dishonesty and treachery and not any compliance with “and whose 
affairs are a matter of counsel”. 

Fifthly, the collective advice or decision arrived at by the principle of 
unanimity or majority should be accepted without reservation, because 
if one clique is free to follow its whims in spite of listening to the 
consultative assembly then the process of consultation becomes 
meaningless and null and void. Allah ordains that their affairs are run by 
mutual consultation, but does not say that they are consulted in their 
affairs. Thus this commandment is not to put into practice by merely 
consulting one another but it is very essential that the actual affairs be 
conducted according to the decisions reached unanimously or by the 
majority at the end of the process of consultation. 

With the above explanation of the Islamic principle of consultation 
(shGra) this basic fact should also be kept in full view that ‘shiira’ is not 
the last word, nor the absolute authority in running the affairs of 
Muslims, but it is definitely limited within the confines of “Al-Din" of 
Islam, the code of life of Islam which has been decreed and codified by 
Allah himself. It is dependent upon the fundamental principle that in 
whatever matter there is difference of opinion between the Muslims they 
should refer to His Book, the Holy Qur'an, and the Sunnah of the Holy 
Prophet. According to this basic principle Muslims can consult each 
other about matters in the Shari'ah regarding the correct meaning of a 
particular clause and correct observance of it in order to fulfil its 
purposes; but they cannot confer together with the purpose of replacing 
or altering in any manner the ruling or decision of Allah and His 
Prophet by their own conclusions. 

This is a vast topic, but albeit, the outlines have been sketched. 
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Chapter 2 


Holy Qur'an: The First Primary 
Source of Shari‘ah 


The Book of Allah. 

The Holy Qur'an is the Book of Allah (Kitab Allah)! sent through the 
last of the Prophets, Muhammad. It contains the knowledge (a/-'i/m) 
imparted by Allah and the guidance (4/-Huda) for men who. are 
righteous for all time to come. It is a declaration (Bayan)' of the truth 
and light (Nizr)* to show the right path, It is the wise (a/-Lakiz)’ the 
complete exhortation (maw"uzas)* and the clear message (a/-Balagh).’ It 
is a rope of Allah (fub/-Alldh)’ by holding which individuals and 
nations can achieve salvation, Jt is the remedy (a/-Shifa’)’ for all the 
spiritual ailments of men. It is a constant reminder (al-Dhikr 


for all of 
us that Prophets will not come any more for our guidance. It acts as the 
criterion (a/-Furgan)"' to choose between the truth and the falsehood 

As the final revelation (Tanzi)" from Allah, it is the embodiment of 
the fairest Statements (ahsan a/-Hadith)" and Divine words of wisdom 
(Hikmah).™ 

“The Quran provides a code of conduct for every believer and is the 
commandment (dmr)'* and a w _(Tadhkigah)"* for him. Its 
injunctions are manifest (Mub sublime (4/)"* and blessed 
(Mubarak) ¥ 

Early religious books were cither very short (e.g 
books) or very long (e.g. the Bible), But the Qur'ai 
them and is of medium size 

Its composition in the desert of Arabia, was a remarkable feat 
considering the fact that very little writing had taken place before the 
revelation of the Qur'an.” 

The Qur'an is divided into 114 chapters and contains 8 
3,23,760 Letters of the Alphabet. The total number of verses are 6666. In 
order to facilitate its reading the Qur'an is divided into 30 convenient 


the Budddhist 
1 falls in between 


W words and 
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sections and 540 Ruku’ and 7 mandzil. There are fourteen (according to 
some fifteen) places in the Holy Qur'dn where the words used are so 
commanding that the reciter feels liking bowing down in awe to glorify 
Allah; at these places the reader is required to prostrate. 

‘The Qur'an was revealed piecemeal within a period of 22 years, 2 
months and 22 days according to the needs of time and to provide 
solutions to the problems which came before the Prophet (S.A.W.). 

The first revelation of the Qur‘an began on the 15th night of the 
month of Ramadan in the 41st year of the Prophet's life. Its first Surah 
‘was revealed in the Cave of Hira when the verse, “Recite in the name of 
thy Lord and Cherished who created man our of a (mere) clot of congealed 
blood. Proclaim and thy Lord is Most Bountiful” was revealed. 

The last verse of the Qur'an, “This day we have perfected for you 
Your religion and I have completed My bounties and I am pleased with 
the Religion of Peace (Islam),"” was revealed on the 9th Dhul Hajjahin 
the 10th Year of Hijra when the Prophet was running in the 63rd year of 
his life, 


Tafsir of the Holy Qur'an (Exegesis); 

The $ahaba or the companions of the Prophet saw the Qur'in as a rich 
mine of Divine wisdom and spent their livesin the search of the treasures 
lying buried in that mine, Their labour brought out those pearls of 
wisdom which illuminate our thought pattern even today 

The first output of the intellectual activity of the Ummah, therefore, 
was the Tafsir or the Exegesis of the Qur'iin which, in a way, helped in 
explaining the norms of Shari'ah contained in the Qur'an. 

The word Tafsir is derived from the Arabic word “Fasara’ which 
means ‘to make clear’, "to show the objective’, or “to life the curtain’. 
Tafsir, therefore, would mean the science through which the Book of 
Allah can be understood. According to ‘Allimmah Shah ‘Abdul "Azz 
Dehlavi, an exegesis-writer should keep in mind the following three 
conditions when he seeks to interpret the Qur'an: 


1, Every word should be explained with its real meaning so that it 
shows the reality of its objective. In order to achieve this, the scholar 
has 10 employ linguistic knowledge and grammar. 

2, Everything should be explained with reference to the context of 
the main theme of the revelation. 

3, The interpretation should not be contrary to the writings of the 
Sahdba, who witnessed the coming of the revelations to the 
Messenger of Allah 


Tafsir, therefore, means the science with the help of which the 
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meaning of the Qur’anic injunctions and the causes of their revelation 
can be understood. 


Qur'an is the Best Tafsir of the Qur'an 


The first and the foremost Tafsir or Commentary of the Qur'an is the 
Qur'Gn itself, one part of which helps to elucidate the other part. This 
can be seen throughout the Qur'an. As for example, when we pray in 
Siirah al.Fatihah: “Guide us unto the Sirét al-Mustagim (the straight 
path)""**We like to know what is that straight path? The entire Qur'an is 
full of examples to show us that path, as if the Holy Qur'an is the answer 
to that prayer and yearning of the believers. Likewise, in the same Sirah, 
we read: “The path of those on whom you have showered your bounties 
we like to know, who are these blessed and fortunate people? The Holy 
Qur'an gives us the categories of these truthful, pious, martyrs through 
the examples of His Prophets and Messengers as well as other true 
believers. When various /mujmal) Qur’anic statement is elucidated in the 
light of the specific (mubayyan) one, To take a concrete example, Allah 
Says “Permitted to you is the beast of the flocks, except that which is 
now recited to you.""* The purpose of this statement becomes 
comprehensible in the light of another verse of the same chapter 
"Forbidden to you are carrion, blood, and the flesh of swine 
Similarly, explaining the absolute (mutlag) by the restricted (mugayyad) 
and the general /% "Gnm) by the particular (Khass)1s.a.part of the method 
of explaining parts of the Qur'an in the light of other related parts of the 
Qur'an.” By applying this method Muslim scholars also try to oviate the 
problems posed by the verses which seem to be mutually contradictory 
The work of Mugatil b. Sulayman (d, 150/767), Mutashabih fi al- 
Qur’an® is * good example of a relatively carly grappling with this 
problem. The clarification of the meaning of the Qur'dnic verses 
of the main functions of the prophetic office, Ibn Khaldun said; * 
Prophet (peace be upon him) used to clarify the mujmal_and to 
distinguish between the abrogating verses and the abrogated ones, and 
to make this clear to his Companions. "We learn from Ahadith that the 
Prophet (peace be upon him) at times used to explain some verses. For 
example, he explained that the words: “Those with whom Thou art 
wrathful’” (occuring in Surah al-Fatihah) allude to the Jews. Again, he 
explained “nor of those who are astray" (in the same chapter) as alluding 
to the Christians,”' There are several other instances of the same nature 
in Hadith works which illustrate this point 

When the Messenger of Allah (peace by upon him) was asked about 
some verses, the answers he gave became authoritative explanations of 
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those verses, For instance when the verse 6:82 was revealed, people 
found it difficult to comprehend its import, and hence asked the Prophet 
(peace be upon him) as to who of them did not commit wrong against 
himself. The Prophet (peace be upon him) made it clear that here is 
meant “Shirk associating others with Allah” which has been 
characterised elsewhere in the Qur’an (31:13) as a “mighty wrong’ 
There were occasions when the Companions consulted the Prophet 
(peace be upon him) and his silence, or corrections were themselves 
considered a kind of commentary. When the verse 2:187 was revealed 
(And eat and drink, until the white thread shows clearly to you from the 
black thread”), ‘Abid b, Hatim took two robes, one white and the other 
balck, and looked at them, but failed to distinguish one from the other. 
Then he went to the Prophet in the morning and told him about what 
had happened. The Prophet explained that was meant byit was day 
and night.’ This Prophetic Commentary (al-Tafiir al-Nabawi) is to be 
found “in the collections of traditions made by al-Bukhart, Muslim, 
Tirmidhi, and others,” 


The Birth of the Science of Tafsir 

The Holy Qur'an has given rise to so voluminous a literature in 
languages in the last century. And the activity in this blessed field goes 
Urdu, Swahili, Hausa - that a single man cannot even peruse the whole 
of it in his lifetime. Apart from these languages, a lot of Qur'inic 
literature has come into existence in many European, African and Asian 
languages spoken in the Muslim world alone - Arabic, Persian, Turkish, 
in our present time. It has been rightly remarked: . there is no book in 
whose service so much talent, so much labour, so much time and money 
have been expended as has been the case with the Qur'an,” Ifone looks 
at Al-ligan fi' Ulm al-Qur’an by Imam Jalal al-Din Suyuti (d.911 A.H.) 
‘one can realise the encyclopaedic volume of the Qur'inic sciences. 
During the life-time of the Prophet (3.4.W.), the Sah@ba used to ask him 
questions relating to the interpretation of the Holy Qur'an and the 
different aspects of the injunctions (Ahkdm) contained in it. The Prophet 
(SA.W,) used to explain to them matters concerning all the Qur'anic 
verses, 

The result of these exercises was that the Sahaba came to know all 
about the Causes of Revelation (Asbab al-Ni 
They were also able to distinguish between the Nasikh (abrogated) and 
Mansiikh (Non Abrogated) from amongst the verses. 

The Prophet (S.A.W.) stood to explain and interpret the verses of the 
Holy Qur'an to the Sahdba as was directed by Allah, This fact is evident 
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in the Quranic verse which reads 
Ogle apaly apa 53 Ue ull ul sll all Lg, 


“And we have sent down unto thee (also) th 


clearly to men what is sent for them 


¢ Message, that thou 
they may give thought 


) st explain 

All things he had said in explanation or to which he had given silent 
approval were committed to memory by the Sahabah. Those who 
embraced Islam or were born after the death of the Prophet used to 
inquire from the Sahabah about the Prophet's explanations to the 
various verses of the Holy Qyr'an. The Sahdbah on their own part used 
to tell their followers - (Tabiiin) not only the Prophet's explanations of 
the various verses, but also of other interpretations to which the Prophet 
had given his silent approval. 

Most of these Sahdbah were men of great learning. A majority of them 
had committed the whole of the Qur'an to their memories, Almost all of 
them had emerged as great Qur'an reciters right from the time of the 
Prophet 

In fact, it will be fair to say that the Sahdba were tutored by the 
Prophet himself and they knew the Qur'an better than all great scholars 
of our time. The Sahaba, as has been noted above, transmitted the 
Sunna of the Prophet to the followers (Tabi'in) and the followers in 
their turn transmitted it to their own followers (Tab’Tabi'iin). 

Abi Abd al-Rahmin al-Sulami al-Tabi'T (d. 82 A.H.) has said: 
“Those who recited Qur'an to us like Uthman bin Affan and Abdallah 
bin Masud and others that when they learnt ten verses from the Prophet, 
they did not go beyond that unless they thoroughly understood them 
and put them into practice."*’ Thus the Sahabah used to spend years in 
learning the Siirahs of the Qur'an. Imam Malik says in his Muwarta that 
Abdallah bin Umar spent eight years in memorizing the Sirah al- 
Bagarah."* 

The four Rishidiin or Rightly Guided Caliphs were undoubtedly the 
early Tafsir scholars (commentators) of the Qur'an since they witnessed 
the coming of the revelations (Why) and learnt directly from the 
Prophet their inner meanings, Other recognized scholars of the Qur'in 
in the time of the Prophet, who may aptly be described as scholars of 
Tafsir were’ 


“Abdallah bin ‘Abbas (d. 68 A.H./687 A.D.) 
*Abdallah bin Mas‘id (d. 32 A.H./653 A.D.) 
Ubayy bin Ka’b (d. 20 A.H./040 A.D.) 
Zayd bin Thabit (d. 45 A.H./665 A.D.) 


Pune 
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5. Abu Miisa al-Ash‘ari (4. 44 A.H./664 A.D.) and: 
6. ‘Abdallah bin al-Zubayr (d, 73 A.H./692 A.D.) 


The leaders of riwapat in Tafsir, taken in order of the amount they 
related, were: Ibn ‘Abbas, Ibn Mas‘ud, ‘Ali, and Ubayy bin Ka‘b. Ibn 
“Abbas was called the rabbi of the community (hibr al-ummah), the 
interpreter of the Qur'an (tarjumdn al-Qur’dn), and the Sea (al-Bahr). It 
was related that Gabriel told the Prophet (S,4.W. that Ibn ‘Abbas was 
the best (khayr) of the community.” Ibn ‘Abbiis, as some scholars 
observe, was the father of Tafsir. His wide knowledge in many fields 
assisted him in this arduous task, His knowledge of the Arabic language 
and literature too was very extensive, which is illustrated by the 
following incident, Nafi'bin al-Azraq once asked a large number of 
questions relating to the Qur'an, asking him to provide corroborative 
evidence from Arabic poetry. Ibn Abbas gave the meanings of two 
hundred words and a verse of pre-Islamic poetry for each in proof of his 
contentions. “' 

Many Companions of the Prophet were proud of Ibn ‘Abbas and 
praised him, Among them was ‘Ali bin Abi Talib who said of his Tafsir. 
“It is as if he were looking at the unscen through a thin veil.” There was 
also Ibn ‘Umar who said: “Ibn ‘Abbi is the most knowledgeable person 
of the community of Muhammad about what was revealed to him 
(S.A.W.)"?His being the forefather of the "Abbisids no doubt played 
some part in the attribution of a large number of traditions to him. 

The other great scholar of the Qur'an in the early days was ‘Abdallah 
bin Mas'tid. He spent his time in understanding the deeper meaning of 
the Qur'din, The recognition of his depth of knowledge is given even by 
Sayyidna ‘Ali, the fourth Caliph of Islam, Once he was asked about 
‘Abdallah bin Mas‘ud and his scholarship, he replied as follows: “He 
knows the Qur'an and the Sunnah, and his knowledge is the best." His 
gird’ ah (method of recitation) is well known, and his opinions relating to 
Tafsir in the books of Hadith and Tafsir are considered highly authentic. 
After Ibn Mas'iid comes ‘Ali followed by Ubayy b. Ka’b, Ubayy is a 
great authority in Qur'anic Commentary. Hajji Khalifa states: “There is 
a big copy which Abu Ja‘far al-Razi related from al-Rabi’bin Anas from 
Abii al-‘Aliyah from Ubayy bin Ka’b." Nothing is known of what 
happened to this copy but his explanatory opinions are found in the 
books of Tafvir and Hadith. Those four Companions were the greatest 
Companions in the field of Tafsir and much more is related from them to 
others. There are some Companions who related traditions relevant to 
questions of Tafsir such as A*ishah (d. 58/675), Aba Hurayrah (d. 
57/677), ‘Abdallah bin Ame bin al-As (d. 63/683), ‘Abdallah bin Umar 


Holy Qur'an: The First Primary Source of Shartah 27 


bin al-Khattab (d. 73/692) Jabir bin ‘Abdallah al-Ansifi (d. 74/693), 
and Anas bin Malik (d. 91/709).* 

The great Companions of the Prophet ( ah) who had learnt the 
Qur'an and its living Tafsir from the Prophet himself passed away one by 
one. The task of developing the science of Tafsir, therefore, rested on the 
Tabi'iin (the successors of the Sahabah) who were tutored by the noble 
companions of the Prophet 

There were three main schools of Qur’anic Commentary which had 
developed by the end of the first half of the first century. The first was that 
of Makka whose master was‘Abdallah Ibn "Abbas and whose students 
were Sa’id bin Jubayr(d, 94/712 or 95/713), Mujahid bin Jabr al-Makki 
(d, 104/722), ‘Ikrima, the maw/d of Ibn “Abbi (d. 105/723), Tawiis bin 
Kaysin al-Yamani (d. 106/724) and *Ata' bin Abt Rabah (d. 114/732)" 
The second schoo! was that of Iraq which recognised Ibn Mas’tid as its 
master (and also some other Companions, but the school accepted him 
to be its main authority). Its students were "Algama bin Qays (4. 
102/720), al-Aswad bin Yazid (d, 75/694), Masriig bin Al-Ajda’ (d. 
63/682), Mara al-Hamadani (d. 76/695), “Amir al-Sha’bi (d. 105/723), 
al-Hassan al-Basri (d. 121/738), Qatdda al-Sadusi (d, 117/735), and 
Inbrahim al-Nakha'T (d. 195/713)."” Finally, there was the school of 
Madina which, as the first capital of the Islamic Caliphate, was full of 
Companions and Muslim scholars, the most famous being Ubayy bin 
Ka’b. His students were Abii al-'Aliyah (d. 90/708), Muhammad bin 
Ka’b al-Qarzi (d, 117/735), and Zayd bin Aslam (d. 130/747), under 
who hisson*Abdal-Rahman bin Zayd and Malik bin Anas studied. 

The works of Tafsir at this stage included comments on more verses 
than before, and the successors (Tabi'in) began to compose their 
Commentaries as well. Although some of them transmitted the opinion 
of Companions outside their school, most of their material was 
attributed to the founder of their own school. In the immediate period 
following, we find the following prominent scholars in the field of Tafsir 
Isarm‘il al-Suddi (d, 128/745), al-Dahak bin Muzahim (4. 105/723), al- 
Kalbi (d. 146/763), Mugati! bin Hayyin (d. before 150/767) and 
Mugatil bin Sulayman (d. 150/767). 

Since the Tafsir-writing began in the life time of the Prophet 
Muhammad (S.4.W,, it is not possible to pin-point and say that such and 
such Tafsir is the oldest extant. It is likely that there were many works of 
Tafsir, but some of them have not survived till the present time. It is, 
however, generally believed that the oldest extant work on Tafsir is that 
of Al-Tabari who died in 310 A.H./922 A.D, as believed by classical 
scholars like Mubammad Al-Dhahabi “in his famous work A/-Ta/sir wal 
Mufassirin and modern scholars like Ahmad Amin. “This is really not 
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true since the Tafsir of Mujahid bin JabralMakki(d. 104 A.H./722 A.D). 
Zaid bin *Ali (d. 122 A.H./740 A.D,), ‘Ate al-Khurisant (d. 133/755 
A.D.), Muhammad bin al-Saib al-Kalbi (d. 146 A.H./763 A.D.) and 
Mugatil bin Sulaiman al-Khurasani (d, 150 A.H./767 A.D.) are still 
extant and available, "The process of Tafsir-writing has continued right 
to our day and would go on for ever, 

After these famous people came the four Great Imams, (Imam 
Malik, Imam Abu Hanifa, Imam Shafie, Imam Abmuct bin Hanbal) 
who established the principles of the science of Islamic Jusisprudence. 
Due to the efforts a scientific form of study, collection and compilation 
of the Sunna (Hadith) evolved. Rules were established by different 
scholars for the determination of the authenticity of any Hadith 
ascribed to the Prophet and for the detection of weakness in it either on 
the ground of doubt in the character of one of the narrators or on the 
ground of the unsoundness of the language. 

One. of those who so formulated these rules was Muhammad al- 
Tabari who was a contemporary of al-Bukhari, the great collector of 
Abddith, He was the first man to write on the Qur'dnic exegesis 
explaining it side-by-side with the Sunnah. He was, indeed, the first 
scholar to make the study of the exegesis a distinet discipline. In his 30- 
volume book”?he gave a Tafsir of the Qur'an on the basis of what had 
been explained by the Sahaba. 

In later years, commentators and Qur'anic scientists formulated 
various rules of interpretation, which enabled both the Arab as well as 
the non-Arab Muslim scholars to write the works of Tafsir in Arabic and 
other languages. 

Some of these rules related to rab and Baldghah. They were collected 
in the form of books. The most famous of such books is Al- 
Zamakhashari's Al-Kashshaf® which literally means “the book that 
explains”. Al-Zamakhshari was an eminent Mu'tazilite, a rationalist 
and a philosopher, Therefore, many scholars of the Qur'anic exegeis 
have criticized his work as consisting of most of the Mu'tazilite 
thoughts, But despite this criticism, this book remains as one of the most 
authoritative works on the subject. 

The period of the ‘Abbasid Caliphate was the period of intellectual 
renaissance (Al-Nahda Iskimiyya) in which the Muslim world was 
exposed to different foreign ideas. The knowledge gained in this manner 
was weaved into the fabric of Islamic thought, and culture. 
Consequently, there emerged the scholastic theology (Ilm al-Kalam) 
wherein the articles of Islamic faith and the Attributes of Allah were 
discussed to establish the unity (Tawhid) of Allah. The most celebrated 
work on the subject of “//m al-Kalam is Sayyed Sharif Jurjani’s Sharh al- 
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Mawagif. ‘Ih al-Kalm was also used in the development of the Sift 
intellectual movement. Imam Fakhr al-Din al-Razi, author of a 
voluminous Tafsir and Mafatih al-Ghayb, was the most outstanding 
product of this movement 


Al-Isriviliyyat in Tafsir 

In the late centuries, Muslims used to seck information from the Jews 
newly converted to Islam, about the stories of the ancient civilizations 
mentioned in the Holy Qur'an. The narration and explanations of old 
events by these Ah/ al-Kitab (People of the Book) used to be taken as 
authentic and final by the Arabs for they did not know anything about 
them, One such narrator was Ka'ab al-Ahbir, a learned Jew who was 
converted to Islam, But the Arabs later discovered their mistakes as 
most of these explanations and narrations were proved to be flase. These 
false explanations and narrations are called Al Isra'illiyat.”* and some of 
them can still be found in the words of Tafsir.”* The reason for the 
acceptance of the explanations and narrations of these stories from the 
newly converted Jews was the following Traditions: 

“Preach from me even if it is one single verse and narrate {rom the Israelites and 


there is no harm. Whosoever attributes a lie on me intentionally, he prepared his 
residence from the fire of Hell.”"* 


There is a limit in what one can accept from the People of the Book 
Some commentators have differed in giving the names of Ashab al-Khaf" 
(People of the Cave), the colour of their dog and their actual number 
Allah says: “Say, my Lord knows their number best, it is but few that 
know their case. Enter not therefore in controversies concerning them 
except in the matter that is clear.” There is also a difference about the 
name of a boy killed by Aliser the names of the birds enlivened for 
Ibrahim by Allah, and the type of wood of the staff of Musa, ete.” 

Some scholars held the opinion that wherever the texts of the Qur'an 
and the Hadith are silent on a particular story, the direction contained in 
the aforesaid Hadith would suffice, and a Muslim allowed to accept the 
explanations or narrations given by the People of the Book, They 
further expiated on their stand and said that such explanations and 
narration should be classified into the following categories: 


Those which our texts approve; we must accept all of them, 
Those which our texts reject; we must reject all of them 

Those about which our texts are silent; we have the freedom to 
explore. 

Kinds of Tafsir: 3 

There are two kinds of Tafsir: 


1 
2. 
3. 
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Al-Tafsir Bil Ma’ thir 

The first books of this class of Tafsir are: 

(1) Tafsir attributed to Ibn ‘Abbas 

(2) Tafsir tbn“Utaibah 

(3) Tafsir Ibn Abi Khatim 

(4) Tafsir Abi al-Shaikh Ibn Habban 

(5) Tafsir Ibn ‘Atiyyab 

(6) Al-Durr Al-Manthitr Fi al-Tafsir Bil Mathur by Imgm al-Suyati 
(7) Tafsir Abil Layth al-Samarqandi called Bahr al-Ulim 

(8) Tafsir Abi Ishaq called A/-Kashf wal Bayan an Tafsir al-Qur’an 
(9) Jami ‘Al-Bayan Tafsir Al-Qur'dn by Sarir al-Tabarl 

(10) Tafsir Ibn Abi Shaybah 

(11) Tafsir al-Baghawi called Ma’alim al-Tar 
(12) Tafsir by fbn Kathir called Tafsir al-Qur‘an al-* Azim 
(13) Tafsir al-Shaukini called Fath af Qadir, 


Al-Tafsir Bil Ma'qil Wa Bil Dardyah: 
In this kind of Tafsir, the commentator relies much on his own 


intellectual reasoning and initiative to interpret the verses of the Holy 
Qur'n, It subsequently led to the development of exegesis writing in the 
light of linguistic and mystica! interpretations of the Qur'an and took 
the following forms: 


(A) AbTafsir al-Lughvi (The Linguistic Tafsir): 
This is the linguistic interpretation of the Holy Qur'an. The notable 
works in this class are: 

(i). Tafsir al-Kashshaf by Mahmid Bin'Umar al-Zamakhshari, 
the Mu'tazilite scholar. Al-Zamakhshari has described the beauty 
of language and style of the Holy Qur'an, and shown that the Holy 
Book is a great miracle (Mu‘jizah). 

(ii) Tafsir al-Bahr al-Muhit by Abi Haydn al-Andalisi, 


(B) AL-Ta'wil, Falsafa wal Tasawwuf (The Sufi or Philosphical 
Interpretations). 
This is purely philosophical and mystical exposition of the Holy 
Qur'an, The most famous works of this kind are: 

(i) Mafathih al-Ghayb by Imam Fakhr al-Din al-Razi 

(i) Ab-Lubab fi Ma’ani al-Tanzil by al-Khazin. 


(C) Ablsrailiyyar 

These works are based on the explanations and narrations received 

from the Jews newly converted to Islam regarding the stories 

mentioned in the Holy Qur'an, The works in this category are: 
(i) Tafsir Ibn Hayyan by Ibn Hayyan. 
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(ii) Tafsir al-Qurtabi by al-Qurtabi. It sorts out the authentic 
ones from among the various explanations 


(D) Tafsir Ayar al-Ahkam Verses of 
Injunctions 
These works contain explanations of the verses of injunctions (Ajai 
al-Ahkam) in the Holy Qur'an. The outstanding works in this class 
are: 

(i) Ahkam al-Qur'an by Ton al-"Arabi al-Maliki. 

Gi) Tafsir al-Qurtabi by al-Qurtabi. 


(iii) Tafsir al-Jassds by al-Jassas al-Hanafi 


(Commentary on the 


(E) Tafsir al-Riwa@yah wal Darayah through 
Narration and Proof). 
These works have taken into consideration both the narration (al- 
riwayah) and the Proofs (al-dardyah) of the verses of the Holy 
Qur'dn. The outstanding works in this category are: 

(i) Tafsir al-Kathir by Vbn Kathir 


(ii) Fath al-Qadir by al-Shawkanl. 


(Commentary 


The other works of Tafsir that can be listed in the category of Tafsir 
bil Ray are the following: 
1. Tafsir ‘Abd al-Rahman bin Ka 
2. Tafsir Abi al-Jabai 
3. Tafsir ‘Abd al-Jabbar 
4. Tafsir al-Nasafi called Maddrik alTanzil wa Haqaiq al-Ta 
$. Tafsir al-Baidiwi called Anwar al-Tanzil wa Asrar al-Ta’wil 
6. 
Ss 


san al-Asamm. 


Ui 


Tafsir al-Jalalayn by Jal al-Din al-Mahalli and J 
Suyuti 


Risk of Imaginary Tafsir 


It is very risky to undertake the interpretation of the Holy Qur'an on 


the basis of a personal opinion without reference to the authorities 
stated above 


The Prophet (s.A.W.) has warned: 


ll a saa Hgadald alas ¥ Las gl lye GLAU Q JE Ser 


“Whosoever said anything in the matter of the Qur'an according to his own 
thoughts or anything about which he did not know, he is making his residence in 
the fire of hell." 


Some Sahdbah were very careful and remained silent in commenting 


on the Qur' 'n. It is narrated from Said bin al-Musayyib 
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tad SLRs 3 JRF Y GI SE GI ys GI paud Ge fiw 15) Is al 
“When ever he was asked about the Tafsir of any verse from the Qur'n, he said: 
We do not say anything in the matter of Qur'an.” 


The risk involved in embarking on personal interpretation of the Holy 
Qur'in can be best understood by considering the example of the 
explanation of the following verse of the Holy Qur'an. 


Gb ft Hagia Vapi SLs de Ca Saabs iki 
Shas GH Ul Jaa WF SIRT Sib is ogi 3 baghaald lye 


“I any of your women are guilty of lewdness, take the evidence of four (reliable) 
witnesses amongst you against them; and if they testify, confine them 
until death do glaim them, or Allah ordain for them some (other) way 


Some of the Commentators maintain that this verse relates to women 
committing fornication among themselves. But other Commentators 
argue that it applies to those women who commit adultery with men or 
women. So far so good. But a major difference among the 
Commentators has arisen on the question whether this particular verse 
has been abrogated by another verse on the same subject:“or whether it 
has been given a permanent place in the Holy Qur'an. 


Qi laps ASGAG 79 Sala ups saty JS ig htS iH Last, 
Ge Udille side patil yi pally alll Boies SIS 31 tlt ous 
Berry) 


“The woman and the man guilty of adultery or fornication, flog each of them with & 
hundred stripes: let not compassion move you in their case, in a matter prescribed 
by Allah, if you believe in Allah and the Last Day: and let a party of believers 
witness their punishment.” 


A majority of the Commentators agree that this verse has been 
abrogated by the other verse. But there are other Commentators who 
say that it has not been abrogated. They include Ibn al“Arabi. He has 
advanced the argument that this is a verse setting a limit for its own 
operation and application, namely that women should be kept in the 
house until death has overtaken them or until Allah in His mercy has 
revealed a new verse. According to him if the latter situation takes place, 
the first part of the injunction will still have applied. The other verse 
does not abrogate it since it does not contradict the first part of the 
injunction from Allah, namely, taking the evidence of four reliable 
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witnesses, But commenting on the controversial verse and the other 
verse.” 
Ibn Abbas says 
UL 5g) Dap ty gs le Salt J ues i) 15) STI ils 
Be Lape sag JS LS ih ily Csi Ti, os La ally 
eb plang dale SUI Jao AU J ge Tides Lan, nds gis Gly Sika 
[eri rery 


man committed adultery, she should by confined in the house untilshe 
4 man should be punished through Ta'zir and beating with shoes 


Then was revealed the following verse: 


The woman and the man guilty of adultery or fornication, flog each of them with 
hundred stripes” (Qur'an, 24:2) if they both were married, they should be stoned to 
death according to the Sunnah of the Prophet since that was their path ""* 


The Established and Allegorical Meanings of the Qur'an 


According to the Qur'an; there are two systems of meanings; the 
fundamental (muhkam) and the derivative (mutashdbih).* 


"He it is who has sent down to thee the Book; In it are verses Basic and 
Fundamental (of established meaning); They are the foundations of the Book; 
others are Allegorical. But those in whose hearts is pervesity follow the part thereof 
that is allegorical, seeking discord, and searching for its hidden meanings. But no 
one knows its hidden meanings except Allah. And those who are firmly grounded 
in knowledge say: "We believe in the Book; the whole of it ts from our Lord" and 
none will grasp the Message except men of understanding” 


This verse gives us an important clue to the interpretation of the Holy 
Qur'an. 

Broadly speaking-the Qur'an may be divided into two portions, not 
given separately but intermingled, viz: 

1. The portion which is the nucleus or foundation of the Book; 

literally “the mother of the Book™, and 

2. The portion which is figurative, metaphorical, or allegorical 
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It is fascinating for people to take up the later portion and exercise their 
ingenuity about its inner meaning; but it refers to such profound 
spiritual matters that human language is inadequate to deal with them 
and no human being can be sure about their meanings which are known 
to Allah alone. On the other hand, the verses of “established meaning” 
(muhkam) refer to the categorical orders of the Shari'ah (or the Law), 
which are plain to human understanding. In other words, the verses 
which are “The mother of the Book” include those which form the very 
foundations on which rests the essence of Allah's Message, and in this 
respect they are distinguishable from the various illustrative parables 
and allegories contained in the other type of verses. 

It is also worth noting that in a sense the whole of the Qur'an has both 
“established meaning” and “allegorical meaning” * In this sense the 
division between Muhkam and Mutashabih would not be between the 
verses but between the meanings to be attached to them. Each verse is 
but a sign or symbol, What it represents is something which is 
immediately applicable, and something which is eternal and 
independent of time and space. The wise man will understand that every 
Verse possesses an “essence” and as well, carries an illustrative clothing 
given to that essence. So he would try to understand the essence as best 
he can, but not waste his energy or time in logic-chopping and hair- 
spliting about the illustrative clothing. 

The Prophet (5,A.W.) has, on his own part, transmitted every word and 
letter of the Holy Qur'an to humanity and explained all of them with 
clear details to preclude every possibility of confusion or change in their 
form, content and meaning, He did it with such vigour and assuidity that 
even Allah had to say 


Udall Ni Nghe SI pyGi Je dads gu dla, 


"Then may be thou wilt kill thyself with grief, sorrowing after them if they believed 
‘not in this Message",6# 


The Requisities for Tafsir Writing 


Tafsir-Writing is a very serious matter because it is so intimately 
concerned with the faith (Imai) of every Muslim. Explaining the Qur'an 
on the basis of its translations or on the basis of one’s own personal 
opinions and reasoning cannot be regarded as Tafsir-Writing, Those 
who indulge in interpreting the Qur’an with the help of their fertile 
brains and unbridled whims would do well to remember the following 
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warning of the Prophet (s. A.W. “Whosoever speaks about the Qur'an 
without knowledge should prepare his seat in the Hell-Fire.” 
Before a person should take up Tafsir-Writing he should 


(i) possess a sound and thorough knowledge of the Arabic 
language because, as Mujahid has said: “Tafsir is not permissible 
for one who is not an Alim (Scholar) in the Arabic Language;"** 

(ii) be well-grounded int Im-al-Ma‘ani (Knowledge of Rhetoric); 

(iii) have a sound and thorough knowledge of the Hadith 
literature and the science of Hadith. 

(iv) should have an ability through the knowledge of the 
Hadiths, to recognize that which is Mubham (ambiguous) and to 
elaborate on that which is Mujmal (brief or abridged) 

{v) have a sound knowledge of Asbab al-Nuzul(Reasons for 
Revelation) of the different verses from Hadith. 

(vi) have a thorough knowledge of Nasikh and Mansiikh 
(abrogation of one verse by another); 

(vii) possess good knowledge of Usil al-Figh (Principles of 
Islamic Jurisprudence); > 
(viii) possess knowledge of Ilm al-Tajwid (the science of recitation 
of the Qu: ); and 

(ix) be a man of tagwah (piety) 


Besides the above requirements there are others as well which a 
person should possess before he can be qualified as a Mufassir. 

When a man whose Islamic knowledge is inadequate and superficial 
resorts to “Interpreting” the Ayar of the Qur'an he secks refuge in the 
figments of his own imagination in order to conceal his ignorance of the 
subject and in this process makes the Holy Qur'an a victim of his logic 
and reason, It was for this reason that Caliph"Umar branded such 
*Commentators’ of the Qur'an as "A'dd al-Sunnah” or “Enemies of the 
Sunnah”, he says: 


“There will be people who will dispute with you by producing the Qur'an as their 
proof. You should apprehend them with al-Hadith because the Companions of the 
Sunnah have the best knowledge of the Book of Allah.” 


In the light of the above discussion, the following emerge as the 
qualities of a Mufassir: 


(i) He should never entertain any doubts as to the principles and 
injunctions contained in the verses of the Qur'an for Allah says 


ead 35 Y Gs i, 
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doubt in it" 


“Undoubtedly there & - 
(ji), He must be a righteous man ‘Murfag? as Qur'an gives 
guidance to those who are God fearing."! 


ea 38 
sn ts guidance sue to those who fear Ala 


(iii) He must also believe in Allah and the Unseen and should not 
be an atheist 


vty Sign 5 Set 


(iv) He must be regular in his five daily prayers for Qur'an says 


Silat jp hal. 
“(In itis guidance) for those who are steadfast in prayers 

eSibly clad! Se gph Baal! OI 
“Without doubt. the prayer restrains you from shameful and unjust deeds 


(v) He must be charitable.” 
og Has AAU Lee, 


“(Ln it is guidance) for those who spend out of what we have provided for them” 


The Legal Injunctions of the Qur'an 
(Ayat al-Ahkam) 


The Importance of Aydt al-Ahkam: 

The Ahkam (Injunctions) of the Qur’in are of primary importance in 
the life of Muslims, They form the sources of the Shafi‘ah, They are 
contained in Ayar al-Alkam. According to Imam Al-Suyiiti” there are 
five hundred verses with legal connotation in the Qur'an, But some 
other scholars feel that the number of verses of Ahkam is more than this 
number and yet other consider their number to be less than five 
hundred. Whatever may be the case, these dyai al-Ahkam form the code 
of conduct for every Muslim from birth to death. They provide the 
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touchstone to distinguish true from false, good from bad and Halal 
(lawful) and Hardm (unlawful) in every sphei 
why the Holy Qur'an is also called af-Furga 
unlike the other man-made laws, is not amendable. Therefore, the 
Quranic Aka have remained the same for the last 1400 years. With 
these preliminary remarks, we may proceed to some some of these Ayar 
al-Ahkam 


¢ of life. This is th 
the criteria, The Qur'an 


1507 


General Classification of the Verses of the Qur'an: 


The verses of the Holy Qur'an can be classified into four categories as 
follows 


(i) those whigh teach mankind through the remembrance of the 
gifts of Allah: (lim al-Tadhkir bi ala al-Allah) 


Divine Lordship of Allah, Oneness of Allah, ¢ 
S95 SiG 25H oy 4 3 
In these things there are signs for those who consider 


AIS SiS! Sed. 


Which bounties of 


ah will 


(ii) those which teach mankind through the remembrance of various 
happenings, incidents, etc. (lim al-Tadhktr bi Allah) 


Ayyam 
40! plu psi! ae, 


A number of events show how Allah had helped His Prophets and 
other pious people, and how He had punished the wrongdoers. The 
examples of Allah's help to Prophets Ibrahim, Ismail, Misa, Harin, Isa 
and Muhammad can be seen throughout the pages of the Holy Qur'an 
Also the examples of Allah's punishment on the wrong-doers can be 
observed in the Holy Qur'an in the cases of Firaun (Pharaoh), Nimrud, 
Qariin, Abu Lahab and the communities of Ad and Thamud. 


(iii) those which teach mankind through the remembrance of death 
and Eschatology: (lim Al-Tadhkir bil Maut wa Mabad Al-Maut) 


eSoghl sas lay Sgtls pS! ale, 
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Death and all the events which follow death are mentioned in the (iii) The Detailed Injunctions: \S—~aih! plSai 
Holy Qur'an. These events are as follows: These injunctions are contained in the verses of the Qur'an which 
. give complete details of the commandments, Therefore, there is no 
tion in the grave by Munkar and-Nakir. give e, t 
sy Barak the intermediate state after the death till the day of room for Jjtihdd, ¢x., all the Hadd Punishments Qisis. Equitable 
ie Relations, Unintentional Homicide, Murder, Théft Sarigah). 
a) Redan n, Robbery (Hirdbah), Zina (Fornication), and Qadhat (Defamation) 
c) Res On, 

d) The Day of Judgement, (iv) Fundamental Principles of Guidance Derived from Injunctions 
e) Rewards and Punishments, The Holy Qur‘in also mentioned certain fundamental principles 
f) Heaven and Hell, and for the guidance of Muslims in acting according to other 

) - rs oR ie J 
g) The Beautific vision (seeing Almighty Allah face to face). injunctions. But these principles have no clear-cut definitions either 
(iv) those which teach mankind the injunctions of the Quriin: (Itm in the Qur'an or the Sunnah except basic norms. They are to be 
ILTadhkie bl AyatAkahedm) provided through the due process of Ijtihiid, These principles are 


Sees a) principles of freedom, 
pasa y! Stet 250 ples b) principle of justice, 

¢) principle of consultation 
4) principle of public interest 
e) principle of equality 


Many verses contain the commandments or injunctions of Allah for 
governing the conduct of every Muslim from birth to death; their 
observance will bring him his eternal happiness. These verses are called 


Ayat alAhkam. They may be grouped into four categories: It is the consensus opinion among the interpreters of Qur'din and 
Muslim jurists that any Muslim who legislatively innovates, or enacts 
wat! alsa} laws inconsistent with what God has revealed, enforcing his own laws 
; while renouncing the revealed ones = unless he believes that his 
(i) The Cansise Injunctions, innovated or self-imposed laws are a correct interpretation of Allah's 
These are the precise commandments contained in the Holy revelation - would be classified under one of the categories of either 
Qur'in, But the Holy Qur'din does not give the detailed rules — Figsidun, Fasigiin, Zalimiin and finally Kafiran. For example, if a ruler 
regarding these commandments. For example, the injunctions’ does not apply the Islamic penalty for theft or slander or adultery, 
concerning purification (Taharah), prayers (Saldt), fasting (Sawm), _ preferring the judgements of man-made law, such a ruler would be 
poor rate (Zakdt), and pilgrimage (Haj), etc., are all mentionedin —_ considered definitely an unbeliever, If a ruler fails to apply Islamic 
the Qur'an, but the detailed rules about these areto be found inthe jurisprudence for reasons other than disbelicf, he 1s considered a 
traditions of the Prophet (S.A.W)). wrongdoer, and if, as a result of neglecting Islamic jurisprudence. he 
violates a human right or overlooks a principle justice and equality, he is 

hoditly Jot! pl_sai considered a rebel.7% 


(ii) The Concise-cum-Detailed Injunctions 

The concise-cum-detailed injuctions are those which are 
contained in verses some of which mentioned the commandments in 
brief but others mention them in detail and further leave them to the 
Hadith and Sunnah, As for example injunctions on War, Peace, 
Jihad, Prisoners of War, Booty and Relations with non-Muslims. 
‘These details are not merely left to the Hadith and the Sunnah alone 
but Jjtihad can also be a method to find suitable solution to the 
problems 
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List of Some of the Legal Injunctions of the Holy Qur'an 


The Sources of Shari'ah: 


Qur'an and the Suunah are the Primary Sources of the Islamic Legat 


System 


Ijma (Concensus of 
Juristie Opinion): 
Qiyais (Analogy) 


[tina 
Istih8an (Juristic 
Reference); 


Marriage 


Purpose of Marriage 


Choice of Partners: 


Polygamy 
Mahr (Dower): 


Nafaga (Maintenance) 


Good Behaviour Between 
Spouses 

Code of Conduct for 
Believing Women 

Responsibilities of Man: 

Marriage with 
Unbelievers 


Shari'ah 


AL-Nisa ch. 4 v.59, 11S 
Al-Bagara ch, 2 v, 227 
Al-Hashr ch. 59 v. 2 
Al-Ankabilt ch. 29 v. 69 


Al-Baqara ch. 2 v. 185 
Al-Hajj ch. 22 y. 78 
Al-Baqara ch, 2 v, 222, 235 

Al-Nisd ch. 4 v. 4, 19, 21, 23, 24, 25, 
Al-Maida ch. 5 v. 5, 7 

ALA‘rif ch. 7 v, 189. 

Al-Nir ch. 24 v. 3, 22, 26, 32, 33. 
Al ib ch, 33-v 
Al-Riim ch. 30 v, 2 
Al-Mumtahina ch. 60 v. 10, 11, 12 
Al-Rim ch, 30v. 21 

AL-Nisa ch. 4 v. 1 

Al-Nabl ch. 16 v, 72 

Al-Niir ch. 24.v. 31 

Al-Nisi ch. 4 v. 3 

Al-Nis& ch. 4 v. 3, 129 

Al-Nisi ch. 4 v. 4, 20, 21, 24, 25 
Al-Miida ch. 5 v. 6 

Al-Bagara ch. 2 v. 236 

Al-Baqara ch, 2 v. 233, 241 
Al-Nisa ch. 4 v, 34. 
Al-Talaq ch. 65 v. 6, 7 
Al-Ahzib ch. 33 vy, 50 


AL-Nisa ch. 4 y, 19, 129, 130 


ALNiir ch. 24 v. 30, 31 
Al-Nisa ch, 4 v, 34, 35, 128 


Al-Bagara ch. 2, v. 221 
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Marriage with Abi Al-Kitab 
(People of the Book): 

Prohibited Deg 
Relationship: 


Al-Maida ch. 5 v. 6 


AL-Nisa ch, 4 v. 22 


Zihar (Injurious 
Assimilation): Al-Abzib ch. 33 v. 4 
Al-Mujadila ch. 58 v. 2, 3. 4 
AL-Bagara ch. 2 y. 2 
Al-Nir ch. 24 v. 4, 5, 6, 7. 8, 9, 10, 12 
Al-Baqara ch, 2 v, 227-232, 236-237, 241, 


242 


iy (Vow of Desertion): 
Liga (Mutual Cursing) 
Taliiq (Divorce) 


Al 
Al 
Al 
Khul'a (Redemption) Al 
Al. 
*Idda (Retreat) Al-Bagara ch. 2 v. 228 
Al-Taliig ch. 65 v. 1, 2. 


128, 130 


Raja‘a (Revocation of 


Divorce) Al-Baqara ch. 2 v, 228 
Al-Ahzib ch, 33 v. 49. 
Suckling (Rada) Al-Bagara ch, 2 v. 233 
Orphan and 
Guardianship: Al-Nisd ch. 4 v. 2, 3. 5, 6, 8. 10, 
Al-Bagara ch. 2 v. 220, 


Sucee 
Inhe 


Al-Bagara ch. 2 v, 180, 181 
Al-Nisa ch. 4v. 7,9, 11, 12 
Wasiyya (Wills): Al-Nisa ch. 4 v, 7, 8, 11, 12, 33, 176. 


Legal Transactions 
de and Business 


Writing and Deeds 
of Sale 


Riba (Usury) 5, 278, 279, 280, 


Debt. 


Mortgage 
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Trust (Amana) Al-Nisa ch. 4 v. 35 Al-Shiira ch. 42 v, 38 
AL-Anfal ch. 8 v. 27 Law of War and Peace: Al-Bagara ch. 2 v. 217. 

Measurement Bani Isra‘il ch. 17 v, 35 Al-Nisa ch. 4 v. 71, 100 
Al-Shira ch, 42, 181, 182 Al-Anfal ch, 8 v. 41, 61 
Hiid ch. 11 v. 85 

Food and Drinks Al-Bagara ch. 2 v. 168, 172 = 

Justice: Al-Nisa'ch. 4 v, 58, 135. 


Al-Maida ch. 5 v. 9, 45, 47 
Al-Araf ch. 7 v, 29 
Al-Nahl ch. 16 v, 90 


Crimes: 

Theft (Sariqa) Al-Bagara ch 286. 
Al-Miiida ch. 5 y. 41, 42 

Zina (Fornication): Bani Isra’il ch. 17 v, 32 


Nar ch. 24 v, 2, 3, 4, 5, 6, 7, 8, 9. 
Wine (or any 
Intoxicant): Al Baqara ch, 2v. 219 
Al-Miiida ch, 5 v. 93 
Highway Robbery 
(Hiraba): Al- ch. $v. 36 
Killing (Oath) Al-Baqara ch. 2 v, 178, 179. 
Al-Miida ch. $ v. 35 


Defamation (Quaf) Ale 4, 5, 11, 20, 23, 24 Se a ee 
Witnesses Al- 2 v. 140, 282, 283 r 4A. Raban 11 
Ale 1S, 135, 
Al-Miida ch. 5 v, 9, 109, 110, 111 
Al ch. 24, 13 stakes Badr ob- Dive Abs 
Al-Furqin ch. 25 r 7.5 
Oaths (Al-Yamin): Al-Bagara ch. 2 v. 224, 227. 
Al-Malda ch, Sv. 92 
Al-Nabich ch. 16 v. 94 
Al-Nar‘ch. 24, v. 22, 53 ur “ Cairo 1961, 
Punishments: Al-Bagara ch. 2 v, 178, 179. 
Al-Nisa ch. 4 v. 15, 16, 92, 93 mad bin Ahmad, Al-Tanbith w aabel 
Al-Milida ch. 5 v. 36, 37, 41, 42, 48 4 1; 
AL-Niir ch, 24 v. 2, 3,4, 5 te Bulag 1475. p. 48 
Repentance (Tauba): Al-Tauba ch. 9 the whole chapter especially 
v. 29 which deals with legal injunctions. Akon @ 


Lawful Relation (Qasas): Al-Baqara ch, 2 v. 178 x 3, pp. 60-137; also see 
Al-Maida ch. 5 v. 35, 48, 2 Ged spleen 
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Chapter 3 


The Sunnah: Second Primary 
Source of Shari‘ah 


The Hadith Literature as the Exegesis of the Qur'én 
The Holy Qur'an wa 


never spoke fre 


revealed 


nation but told only what 


Prophet Muhammad (s.A.w.) who 
Allah had 


Holy Qur'an bears witness to this fact 


m. 


revealed 


Pt 9) 92 SI ssl ot Go by, 


han inspiration sent down 


This verse was revealed to counter the three wro! 
s of Makka against the Prophet to th 


charges levelled by 
following effect 


the Qur. 


(i) that he ther defect of 
intel 
(ii) t 


was a Majniin (one possessed by 


was going astray through the 


nce or through carelessne 
he was being misled or deceived by evil spirits (jin) and 
jin); and 


(ili) that he was speaking out of his whim or impulse, or from a 
selfish desire to impress his own personality. It confirmed that the 
Prophet (S.A.W.) received direct inspiration from Allah which 


guided all his thoughts and actions. The real import of the above 
verse is that it shows the importance of the Hadith and the Sunnah 
in the interpretation of the entire message of the Qur'an and in the 
formation of the Islamic system. 


It is for this reason that after Qur'an, which is God's word and the first 
source of Islamic Shan’ah, Hadith stands second as the ‘hidden 
revelation’ (wahy Khafi). The Qur‘anic verse lends support to this fact 
when it says: 
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109; Aaldy apt J Le ull Su cil Lig 


the Message: that You may explain clearly 


‘And we have sent down unto You alse : 
to men what is sent for them, and that they may give thought 


In addition to the above Qur'dnic authority there is an authority 
available in the Hadith confirming that Sunnah no less important in 


interpreting the Qur'an 


ede aldeg GLI! Cag! ab ply YI 


Undoubtedly, 1 am sven the Que"in and the like of it (i.e. Sunnal) with it 


This is permitted by the Holy Qur'in itself.* There is also an authority 
in the Sunnah to the same effect 


hee lng IA sigh od ily Ie 


“Reware, Lam given the Qur'an and something like it along with it." 


But in cases where the Sunnah is also silent as to the interpretation of 
Qur'inic verses, recourse may be had to the way the Companions of the 
Prophet (Sahiba) had interpreted them. This is underscored by a saying 
of Ibn Masud 


aay pale yas gio Ga) glow al OU pe plas 13] Ga aul gis 
vlases Jaally Gill Dalead ops 


These were people amor 
unless they knew their mea 
Qur'dn and based all o 


in Len verses, they would not go further 
ings property and acted upon them, Thus we learnt the 
actions on it 


This statement shows that the Sahiba were well versed in the 
interpretation of the Holy Qur'an and that in the absence of any 
guidance from the Holy Qur'an and the Sunnah of the Prophet (5.4.W.) 
the interpretation of the verses of the Holy Quran by the Sahaba will be 
binding on the future generations. 

The following example shows how the Sahaba used to interpret the 
verses of the Holy Qur'an, 

A lady came to ‘Abdulfah Ibn Mas‘iid and said 


“Ihave 
hav 


arnt that you prewch certain things, and you say that those who tattoo and 
selves tatooed have been cursed by Allah Taal, whereas I have read the 
in from cover to cover and did not find therein what you are saying.” 
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Ibn Masii‘d said 


Go and read the Que 


After carrying out the order of Ibn Mas’dd she presented herself again 
and said: 


Ibn Mas‘id replied: 


Ng Ge Ay ty 59555 J gi ASG Oy, ol LI 


‘What, have you not recited, "Whatever the Messenger brought t 


bids you af 


ou take hota ¢ 


Abd 


i, and whatever he f 


When the Lady replied in the 


dG 9 — ts 


That is it. Le, What I have said. 


ffirmative 


jah Ibn Mas'ud said: 


In other words, whatever is in the Ahadith is covered by the Ayah of 
the Qur'an mentioned by Ibn Mas'id 


In reality, the entire life of the Holy Prophet (S.A.W.), whatever 
he did or said, was according to the teachings of the Qur'an and hence, if 
all the events of his life and teachings are taken together with all the 
authentic Ahddith, we get a complete Tafsir of the Qur'an put into 
practice by the Messenger of Allah himself, the bearer of the Divine 
Revelations. 

The causes of revelations (asbab al-Nuzul) and other explanations of 
the verses of the Qur'din that we find in the collections of Ahadith of 
Imam al Bukhari, Imam Muslim and Imam Tirmidhi, which form the 
Tafsir al-Nabawi, is not complete, although they have been arranged 
according to the chapters of the Qur'an by these great scholars of 
Hadith." There might be traditions from the Prophet (S.A. W.)relevant to 
three of four verses of a chapter while there might be nothing relating to 
its remaining verses. There are scholars, however, who believe that the 
Prophet commented on the whole Qur'an, and one of these is the famous 
scholar Ibn Taimiya.* What seems more plausible is the statement of 
*Atisha: The Prophet (peace be upon him) commented only on some 
verses of the Book of Allah (and his commentary consisted of) what 
Gabriel had taught him? 

“Abdallah Ibn ‘Abbas used to comment on the Qur'an even in the 
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presence of the Companions. ‘Umar b, al-Khattib used to give priority 
to Ibn ‘Abbis, aver the Companions, so they complained to him about 
this. ‘Umar called Ibn ‘Abbas and asked the Companions about the 
explanation of chapter 110: “When comes the help of Allah and 
victory,” The Companions remained silent. Ibn “Abbéis said that it 
referred to the time of the death of the Messenger of Allah. ‘Umar 
endorsed that opinion and thereby justified his preference for the young 
Ibn *Abbis.'” 

It is significant that there is no explicit mention in the chapter of the 
time of death of the Prophet, What the statement of Ibn ‘Abbas implies 
is that when victory comes everything is completed, meaning that the 
Prophet (s.A.W.) had completed his task, Hence, nothing lay in store for 
him except to return to the mercy of Allah, 

‘The Prime Sources of the religion of Islam are the Qur’in and the 
Hadith. The Qur‘iin is the word of Allah to all Muslims. The Prophet did 
not have anything to do with its words; it was revealed to him as it is now 
read, Whilst the Qur'an gives the Muslims a primary rule of life, there 
are many matters where guidance for practical living is necessary but 
about which the Qur’in says nothing. In such cases the obvious thing 
was to follow the custom or usage of the Prophet (i.e, Sunnah). There 
were ancient customs which could be accepted in some matters, but on 
matters peculiar to the religion of Islam there was the custom of the 
earliest believers who had been the contemporaries and companions of 
the Prophet and who presumably would act in matters of religion 

ording to the custom of the Prophet himself. Eventually there came 
into existence traditionals which gave formal statement to what the 
Sunnah of the earliest Muslims was on a variety of matters, Literally, 
Sunnah means a way or rule or manner of acting or mode of life. In 
consequence of this, there arose in Islam a class of students who made it 
their business to investigate and hand down the minutest details 
concerning the life of the Prophet. 

Before long attention came to be concentrated on the Prophet and his 
manner of life became in their eyes the ideal Muslim to be imitated by 
his followers. In other words the Sunnah of the Prophet became a 
standard of living which every Muslim should aspire to reach, Certainly, 
who else could be a better guide for Muslims that the Prophet himself, 
His words and deeds, therefore, became a source of inspiration for all 
Muslim in all time to come. 

After his death, reports of the Prophet’s wonderful sayings and doings 
began to circulate. These sayings continued to increase from time to 
time as they were collected from the Safdba, the Companions of the 
Prophet and became subject to standardization and selection, 
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This represented the word of the Prophet as supplemented to the 
word of Allah. The Hadith, in other words, is the second pillar after the 
Qur'an upon which every Muslim rests the fabric of his faith and life. 
The body of traditions circulated orally for some time, as indicated by 
the word ‘Hadith’, commonly used for tradition and which literally 
means a saying conveyed to man cither through hearing or through 
witnessing an event, It is also used to denote “conversation” i.e. the 
telling of something new. The records of the sayings, therefore, were 
called Hadith; the rest, as a whole, was called Sunnah (custom or usage) 
For its details the plural Sunan meaning customs was used. 

The Hadith, in short, is the storerooms of the Sunnah of the Prophet," 
serving an essential need of the Muslims, be they individuals or 
communities. It was for this reason that they were taught by the Prophet 
in the following manner 


1. Verbal Teaching was done by the Prophet himself respecting 
important things three times.’ Then he used to listen to the 
Companions to make sure that they had learnt them correctly.” Even 
when delegations arrived in Medina, the Prophet had charged the 
Medinites not only to accomodate them but to teach them the 
message of Islam and its practices through the Qur'an and the 
Sunnah. The Prophet used to ask them questions to find out as to how 
much they had learnt,'* 

2 Teaching through writing was done by the Prophet through 
various letters that he wrote to kings, rulers, chieftains and Muslim 
governors, These letters contain instructions concerning zakat, taxes, 
forms of worship, etc. etc." 

3. Teaching done by the Prophet through practical demonstration 
like the way how to perform ablution, how to say prayers (Salt), 
performing Hajj and observe fasts. His instruction in respect of the 


Salat was 
ey —heel pigaul, Ls Iphuos 


“Pray as you see me offering prayers” 


Importance of Hadith for both Religious and Legal Purposes 
in Islam 


‘As we have seen earlier, the Hadith has come to supplement the 
Qur'dn as a source of the Islamic religious law. Muslims can always turn 
to both sources for answers to all problems. Be they legal or religious. 
The importance of the Hadith in this regard can be realized when one 


\ 
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considers the zeal and enthusiasm with which every group of Muslims, 
every party, every movement supplied itself with a selection of 
Traditions which would give Prophetic authority for its particular point 
of view 

After the death of the Prophet, every case that came up for decision 
had to be referred either to the Holy Qur'an or to some judgement or 
ing of the Holy Prophet, which judgements or sayings therefore, 
obtained a wide reputation, There are a number of numerous cases on 
record in which a right was claimed on the basis of a judgement or saying 
of the Holy Prophet, and evidence was demanded to the authenticity of 
that saying 

For instance, Fatimah, the Prophet's daughter claimed that she was 
entitled to an inheritence from the Holy Prophet. But according the 
Bukhari, chapter 85, traditions 2, the Holy Prophet said: "We prophets 
do not inherit nor leave an estate for an inheritence: Whatever we leave 
is a charity”, This saying was cited by AbD Bakr as against the claim of 
Fijimah, The truth of this Hadith was not questioned by anyone and 
‘itimah’s claim was rejected, Incidents of this type occurred daily and 
became the occasion of establishing the truth of many sayings of the 
Holy Prophet ¥ 

Not only was the truthworthness of the particular Hadith established 
all doubt, but the Hadith also obtained a wide circulation, and from 
being the knowledge of one man only, passed to that of many. The 
Hadith Literature, as we now have it, provides us with apostolic precept 
and example covering the whole duty of man; it is the basis of that 
developed system of law, theology and custom which is Islam. Muslim 
Jaw is so very comprehensive that all the minute acts of a Muslim are 
guarded by it, A Muslim, in reality is told by his code not only what is 
required under penalty, but also what is cither recommended or 
disliked after giving illustrations of the Prophet and his nearest 
companions. This is done without involving any reward or penalty since 
4 pious believer is interested to know the praiseworthiness or 
‘blameworthiness’ and thus reform his action to please Allah and His 
Prophet. _ 

In Shari'ah (Islamic Theology), therefore, actions are divided into five 
classes, as follows: 


1, Fard or Wajib; a compulsory duty the omission of which is 
punished. 

2. Mandib or Mustahab; An action is rewarded, but the omission is 
not pupished. 

3. Jaiz or Mubah: An action which is permitted but is legally 
indifferent, 
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4. Makriih: An action which is disliked and disapproved by the 
Shari'ah but it is not under any penalty 
S$. Haram: An action which is forbidden. It is punishable by law 


After understanding the above framework of Muslim Jaw, it is 
understandable that it was essential to receive guidance from the life 
history of the Prophet. For this reason, all the records of the manners 
and customs of the Prophet, of the little details of his life and 
conversation were collected 

Thus traditions of the Prophet were important in the development of 
Islamic Legal System and Jurisprudence. The Muwatta of Imam Malik 
bin Anas (d. 179 A.H.) shows, for example, how the law can be drawn 
from these usages and Traditions of the Prophet. This book, the first of 
its kind, helped to build up a system of law based partly on Traditions. It 
was followed by the Musnad of Imim Ahmad bin Hanbal (d. 241 A.H.) 

In short, after the Holy Qur'an the Hadith is the primary source of 
Muslim law 


The Growth and the Development of the Science of Hadith 

Islam spread throughout the world with miraculous speed, Within a 
century, the names of Allah and His Prophet, Muhammad, (S.A.W.) were 
loudly cried out in the words of Mu‘addhin from the minarettes of the 
mosque buildings throughout the whole world. It is very interesting to 
note that Islam was preached by Prophet Muhammad both asa religion 
and as a way of life. Therefore, the Holy Qur'an contains the revelations 
from Allah pertaining to all aspects of human beings both in the 
mundane existence and the existence hereafter. It contains a number of 
laws, as for example, rules in regard to marriage, inheritences and the 
law or a book the care of orphans, ete. ete. But the Qur'iin is not meant 
to be a book of law or a book of history or sociology. It is, asa matter of 
fact, a book of guidance where Allah speaks to his creatures to lead 
decent and refined life. The Qur'in does not settle the question arising 
from diverse categories, as systematic and moral theology, ritual civil 
and military law 

The Holy Qur'an with its wealth of detail is still insufficient by itself 
without the assistance of Fatawa (a religious decision) and Tradition, 
and the Hadith arose to supply this need. As far as the other eastern 
religions are concerned, their followers built gorgeous temples for their 
deities but the Muslims on the contrary, wrote systematic science like 
Asma al-Rijal the science to verify the narrators of the Traditions of 
Muhammad as to who reported and from who and what was the 
character of the reporter both in public and his private life. This was a 
tremendous task but the early Muslim devoted their life-time to this 
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study of the science of theology, the commentaries of the Qur'an, the 
Hadith and the like ns 

Bukhari, a notable traditionist, whose compilation of the Hadith is 
known among the Muslims as the most correct one, recalls a Hadith 
from Muhammad as reported by ‘Abdallah bin Mas'dd that the best 
Hadith is the book of God" (Bab Itisim, ed Krehl, iv. p- 240). Hadith isa 
noun derived from the word Hadatha which means in a broad 
sense, a tale or verbalcommunication of any __ kind. The Holy Qur'an 
is, as it was revealed to the Prophet Muhammad and as it was heard from 
the tongue of the Prophet Muhammad since he led his life according the 
teachings of the Qur’anic and his whole life was inspired by Allah 
himself, _ 

The Hadith of the Prophet enshrines the Sunnah or the “Way of life” 
the custom and practice of the early Muslim Community. The Hadith of 
the Prophet invoked to prove that certain acts were performed by 
the Prophet and therefore they were to be imitated by all faithful 
Muslims, It is from this point of view that Hadith and Sunnah are 
sometimes names of the same things. 

During the life-time of the Prophet, the Muslims did not need any 
other guide in the matters of both spiritual and secular nature. After 
death, the early pious Muslims imitated him and strictly followed his 
examples. Therefore, they always referred to the words and deeds of 
Muhammad. Their work of collections of the traditions was a separate 
thing from the study of law although it was eventually connected with it. 
They began to contpile everything that he had said and done; what he 
had refrained from doing; what he had given quasiapproval to by 
silence. Above all, a record was being gathered of alll the cases he had 
judged and of his decisions; of all the answers which he gave to formal 
questions on the religious life and faith. 

At first a particular companion of the Prophet had his own 
collection in memory or in writing. Then these collections were passed 
on to others. This is how the chain ran on and in time a Tradition 
evolved which consisted formally of two essential parts -the text (math) 
so handed on, and the chain of transmitters (Isnad) over whose lips it 
had passed. As for example, X said, “therefore narrated Z’saying... So 
far it is the Isnad until it came to the last link and then followed the math, 
“The Messenger of Allah may benediction and salutations of Allah be 
on him, said “Acquisition of knowledge is compulsory for Muslim men 
and women," Thus the writing down of the Traditions aided the 
memory to hold that which was already learned. 
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Asma ALRijal 


In order to know the life and the career as well as the character of the 
various persons who constituted the various links in the chains of the 
different Isnads, there developed the science of Asma al-Rijal which 
literally means the names of the men. In fact, it is the biography and 
criticism of the narators of the Hadith or any such aspect of their life as 
may be helpful in determining their identity, veracity and reliability 

The earliest formal collections of traditions were generally in the form 
known as Musnad. In these, each Hadith or statement which gave the 
saying or described the action of the Prophet was preceded by Isnad, or 
chain of transmitters, This took it back to the companion intimate of the 
Prophet who had himself heard the statement or witnessed the event 
given in the matan or text of the Hadith, as authority for the Sunnah of 
the Prophet. These were then listed under the name of the final link in 
the Isnad, as we have mentioned before 

The following example will show how clearly this was done. 

According to Bukhari (chapter 30, Tradition 26) *Abdan related to us 
(saying) Yazid B Zurai informed us saying: Hisham related to us saying 
Ibn Sirin related to us from Abu Huraria from the Prophet may 
benediction and salutation be upon him - that he said "Ifanyone forgets 
and eats and drinks, let him complete his fast, for it was Allah who 
caused him thus to cat or drink." Similarly one finds a chain or 
narrations in the recorded Traditions. 

From these examples it will be observed that the narrations are 
generally done in direct speech thus A told me, saying that B said Chad 
informed him saying I mentioned that he hear relate “I heard F ask the 
Apostle of God so and so, 

A more practical arrangement, however was by subject-matter since 
at an carly period the working jurists needed collections of Traditions 
which they might use in rendering decisions or practical cases. There 
grew up the practice of arranging collections under the rubrics suggested 
by the need of the Jurists in the matter of inheritance, debts, ritual 
practices etc. Thus Al-Bukhiiri groups together a number of Ahadith 
concerning “fasting”. Some of these include Ahadith “on the necessity 
of the Fast of Ramadsn.” On the fast who eats and drinks from forget- 
fulness, etc, 

The latter development in the method of arranging collections took 
place about the middle of the third century when Hadith had attained 
such importance as a means of determining the practice and beliefs of 
the Community. The primary aim of the reporters was to establish 
unerring authority for laws and custom; thus though the collectors (or 
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reporters) devoted scrupulous attention to the isnad; so far as the 
arrangement of Traditions was concerned the isnad was subordinate to 
the musnad (i,¢,) the subject-matter of the tradition). Traditions were 
recorded according to their subject and the subject matter was arranged 
under the headings of law books. Such collections were “Musnannafat.” 

Gradually six of such collections which were made in the latter part of 
the third century of Islam succeeded in gaining such general approval 
that later generations, tacitly accepted them as the six Cononical 
Collection (Sahah Sittah), They are: 


1. The Sahih of al-Bukhirl (d. 256 A.H = 870 A.D.) 
2. The Sahih of Muslim (d. 261 A.H, = 875 A.D.) 

3, The Sunan of Ibn Majah (d. 273 A.H. = 887 A.D.) 
4. The Sunan of Abu Da'ud (d. 2 = 888 

5. The Jimi‘of al-Tirmidhi (d. 279 A.H. = 892 A.D.) 


6. The Sunan of al-Nasa’l (d. 303 A.H. = 915 A.D.) 


In preparing their collections, these Traditions obviously used a 
critical technique of selection to decide what they would include and 
what they would reject, Bukhari, for example, examined 600,000 
traditions of which he accepted only 7,397, Their purpose was to 
assemble a body of traditions which would serve as a rule of life for 
practising Muslims, so their primary interest was in selecting such 
Traditions as would give clear guidance concerning what Muslims 
belicf and practice should be, what things were permissible and 
approved, and what were not permissible and disapproved. 

In their attempt to set up tests of authenticity which would exclude 
unauthentic material, these Traditionists picked on the ismad as the 
testing point and worked out an elaborate system for testing the 
trustworthiness of these “chains” and of the individuals who formed 
the links therein, so that an isnad could be labelled “excellent 
“good”, ir", “weak, ete., and the Tradition itself rated 
accordingly. 

To a Muslim therefore, the isnad is quite as important an element 
ina Hadith as the mazn itself. Since the Hadith consists of two parts - 
the isnad and the Matn as we have already seen there grew up the 
principles of the criticism of the Hadith as the Traditionists began to 
write their commentaries of the Hadith literature in general, 

‘Thus, there came into existence the criticisms of the Hadith relating 
to the Isnad and those relating to the Matn. The following is a 
summary of the principles of criticisms of the Isnad: 


1, All the Traditions must be traced back to its ori; 


inal reporter 
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through a chain of transmitters. These transmitters must be of 
excellent character, truthful and must have a good retentive memory 
and high qualities of head and heart , 

2. Every Tradition which reported an event or happening that 
occurred frequently in the presence of a large number of people, must 


have been originally reported by several narrators 


On the basis of these strict principles, many Traditions narrated by a 
single companion (Sahabi) of the Prophet were rejected, As for example, 
a Hadith is said to have been reported by Sayyidna Abi Bakr alone in 
which he says that at the time of the call for prayers (Adhan). the 
Muslims kissed their thumbs when the Holy Prophet's name was recited 
Since this event took place in the presence of a large number of Muslims, 
five times a day without fail, it should have been reported by a number of 
narrators. Since it is reported by only one companion, the Hadith is 
rejected — 

As far as the Matn is concerned, the following principles of criticism 


of the Hadithare tard down: 


1. The Hadith should not be contrary to the text orthe teachings of 
the Qur'an or the accepted basic principles of Islam, 

2. The Hadith should not be against the dictates or reasons or laws 
of nature and common experience. 

3. The Hadith should not be contrary to the Traditions which have 
already been accepted by the authorities as reliable and authentic by 
applying all the principles. 

4. The Hadith which sings the praises and excellence of any tribe, 
place or persons should be generally rejected. 

$. The Hadith that contains the dates and minute details of the 
future events should be rejected. 

6. The Hadith that contains some remarks of the Prophet which are 
not in keeping with the Islamic belief of the Prophethood and the 
position of the Holy Prophet or such expression as may not be 
suitable to him, should also be rejected. 


Such strict principles of the criticism of the Hadith are extremely 
necessary since the Traditions of the Prophet are of great importance, 
second only to the Qur'an. This is the reason why all the important 
Muslim jurists belonging to the first three generations of the Muslims 
era preferred the Traditions to the Qiyas (analogical deductions), In 
some cases, some of them refused to express their individual opinion on 
legal matters in cases in which the Hadith was known to them. The 
jurists like Imam Malik also accepted the practice of the Companion of 
the Prophet as an important legal authority since the practices followed 
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by the companion were based on the practices of the Prophet. The 
Companion of the Prophet followed the footsteps of their master 
scrupulously, i 

The Holy Qur'an advocates the acceptance of Hadith as a source of 
Islamic legal system. It says “Whatever the Messenger givesyou, take it, 
and whatever he forbids you, abstain it.”!” 


Qualification of a Transmitter of the Hadith 

Itis agreed by all the scholars of Hadith as well as the jurists of Islam 
that a transmitter of the Hadith should possess certain qualifications to 
be acceptable, He must be of firm faith, truthful, matured in age anda 
person of great integrity. He must also be conversant with the names, 
careers and characters of the earlier reporters of the Traditions. In short, 
Imam al-Shafi't has summed up the qualifications of a transmitter in the 
following words in his Risdlah, "He must be of firm faith, well-known 
for his truthfulness in whatever he reported. He should understand its 
contents and should know well how the change in expression affects the 
ideas expressed therein, He should report verbatim what he learnt from 
his teacher, and not narrate in his own words the sense of what he had 
learnt, He must possess a retentive memory and if he has reported froma 
book, he should remember his book well. He should refrain from 
making a report on the authority of those whom he met but from whom 
he did not learn anything, His report must be in agreement with what 
has been reported by those who are recognised to have good memory, if 
they also have transmitted these reports 


Classification of the Hadith. 

The scholar of the Hadith literature have divided the Traditions into 
three categories according to the degree of their reliability. This 
classification was based on: 


The perfection or imperfection of the chain of their transmitters 
The freedom of the texts from any concealed defects 

3. Acceptance or rejection of any Hadith by the Companions 

(Ashiib) 

Their followers (Tabi’um) and their successors (Tab: Tabi‘iin) 
Ahadith can be classified as Murawatir (of consecutive testimony) 
Mashur (famous), Ahadi or Khabar al-Wahid (one man’s natrative) or 


Mursal (incomplete in Isnad). The three categories of the Hadith 
according to their quality are: S 


1 
2 


1. The Sahih: These are the genuine Traditions so declared after 
applying all tests. 


w 


The Sunnah: Second Primary Source of Shari'ah 


2. The Hasan: These are the fair Traditions although inferior in the 
matter of authenticity to the Sahih 

3. The Da’if: These are the weak Traditions which are not so very 
reliable 


The Da’if or weak Traditions are divided further as follows, taking 
into consideration the degree of their defects in their reporters (ruwwa1) 
or in the text (Mam) of the reports: 


a. The Mu‘allag Traditions: These are those Traditions in which 
one of two transmitters are omitted in the beginning of the Isnad. 
b. The Magri Traditions: These are those Traditions which are 
reported by a Tabi’i, a man of second category after the Prophet 
¢. The Mungari' Traditions: These are the broken Traditions. 

d, The Mursal Traditions: These are the incomplete Traditions in 
the Isnad of which a companion (Sahabi) is omitted, e.g. A Tabi’ 
says, the Prophet said 

¢. The Musahhaf Traditions: These are the Traditions which 
have a mistake in the words or letters of the /sndd or the Matn e.g. 
Hasan is written as Hashan. 

f. The Shadh Traditions: These are the Traditions with a reliable 
chain of reporters but their meanings are contrary to other 
similarly attested Traditions narrated by the majority of the 
contemporary transmitters. 

g. The Maudil Traditions: These are the fabricated and untruc 
Traditions. 


Al-Hadith al-Qudsi 


Al-hadith al-Qudust is a special type of hadith where, although worded 
according to the majority of jurists, by the Prophet (S.4.W.) unlike the 
Qur'an, the meaning or content is inspired by Allah. The normal type of 
hadith, on the other hand consists of the statements of the Prophet 
{SA.W) himself on his own initiative and it augments the waiy. An 
example of al-hadith al-qudusi related in the Sahih of Muslim is 
“Worshippers, I have prohibited myself from being unjust and ordained 
that injustice is fardm amongst you, so do not be unjust to each other" 
The Qudsi Hadith begins in a slightly different manner as follows: 


te DOSE Sty OF S92 Lea pling dale ah oo ll J gets Jb 
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“Said the Messenger of Allah (S.A.W.) in what is narrated by his Lord, the 
Almighty and Glorified 


or it reads as: 
r USS AU JF play eal I fis allt J gan J 
Said the Messenger of Allah (S.A.W.) that Almighty Allah said 


In the Hadith al-Quds?, the wording is that of the Messenger of Altah 
while its meaning and contents are from Allah. It is Wahy in meaning 
without words (Wahy bil mani bidun al lafz)'* prayers (salat)" and its 
recitation is a devotion (ibadah) because the Hadith says that one who 
recites - a word from the Book of Allah does a good deed and will be 
reward ten times.” 

But the Hadith al Quds? is not to be recited in prayers nor has it this 
kind of reward 


Ahadi: One Man Narrative 


The Ahadi, or one man narrative is also called Khabar al-Wahid. The 
bulk of traditions fall into this category. Jurists differ on what 
conditions qualify an ahddi tradition for acceptance. Malik insisted that 
it should not contravene the practice of the people of Medina; al-Shafi"i 
demanded authenticity, the chain of narration to be continuous and the 
narrator to be renowned for his honesty and ability to comprehend and 
quote accurately. Ahmad bin Hanbal agreed with al-Shafi'l on the 
importance of continuity in the chain of transmission and the Hanafis 
acepted the ahadi traditions provided the narrator was trustworthy and 
the narration made good sense. An example of an ahddi is “No bequest 
in favour of an he 


The Four Period of Hadith Scholars 


The following is a list of great scholars of Hadith who have 
contributed a great deal to the science of Hadith right from the time of 
the Prophet (S.4.W.)to the end of the first century of Hijrah, This can be 
considered as the first period of Hadith Scholars, 
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First Period 
The Companions of the Prophet 


Those who have narrated more than 1000 Ahddith 


Name Year of| Age at| Number] Nunbed 
ath | death | of of 
Narra pupils 
tions of 
Hadith 
3 == 
1.| Aba Hurairah Abdur 
Rahm s 59 AH. 78 yrs S374 800 
2) 4 lah bin Abbas 68 AH, I yrs 2660 
3.| Ummal-Muminin 58 AH. | 67 yrs 2210 
4.| “Abdaltah bin “Umar 78 AH. | 94 yrs 1560 
6.] Anas bin Malik 93 AH. | 103 yrs 1286 
| 7.| Abii Sa’id Khudri 74.A.H. | 84 yrs 170 
+ L 


Those who narrated between 500 and 1000 Ahadith 


8.} “Abdalfah bin’ Umru 

bin al-As , 63 AH 
9.] Sayyidina Um 2A.H 
10.| Sayyidina ‘Ali 40H 


Sle a 


Those who have narrated more than 100 and less than $00 Ahadith 


11.] Sayyidina AbO Bakr AH 
}12.| Sayyidina Uthman 36 AH 
13] almah 59. AH 
14.| Aba Masa Astfari 52. A.H. | 
}15.| Aba Dhar Ghaffitri 32 A.H.| 


16.] Abi Ayyib Ansari $1 A.H.| 
17.| Ubayy bin Ka‘ab 19 AH. 
18.] Mu‘adh bin Jabal 18 A.H 
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Famous Tabi'in (Successors of the Sahabah) 

The following are the famous Tabi'in who have rendered a great 
service to the science of Hadith: ’ 

1. Said bin Musayyib: Born in the second year of Sayyidn’ Umar's 
Caliphate and died in 105 A.H 
2 Urwah bin Zubair: Died in 94 AH. 
3. Salim bin ‘Abdallah bin‘Umar: Died in 106 A.H. 
4. Nafi Maula ‘Abdallah bin ‘Umar: Died in 117 A.H. 


The Great Hadith Scholars of the Second Period 

The second period of the development of Science of Hadith ends 
roughly at the middle of the second century of the Hijra Calendar, A 
group of Tabi'in rendered a great service to this cause, they are as 
follows 


1, Muhammad bin Shitab Zubri: Died in 124 A.H. in Mecca. 
2. ‘Abdal-Malik bin Jarih: Died in 150 A.H. in Mecca. 

3, Imam Auzai in Syria: Died in 157 A.H., 

4. Ma'mar bin Rashid in Yemen: Died in 153 A.H. 

5. Sufyan al-Thawsi in Kifah: Died in 161 A.H. 
6 

7. 

8. 


Hammad bin Salmah in Basrah: Died in 167 A.H. 
Abdallah bin Mubarak in Khurasan: Died in 181 A.H. 
Imm Malik bin Anas in Medina: Died in 179 A.H. 


The Great Scholars of Hadith of the Third Period 

In the third priod of Hadith studies, scholars tried to separate the 
Ahiidith of the Prophet from the words and deeds of the Sapiabah (Athar 
al-Sahibah) and the statements of the Tabi'in (Aqwal al-Tabi'in). This 
was the period of valuable research which yielded the following Hadith 
sciences for the protection of the Hadith Literature: 


1. The Science of Asma ‘al Rijal: 

It was through this science that the study of the life history of 500,000 
narrators has been done as preserved for posterity. In no other 
religion has so much pain been taken for such detailed studies, pe 
this is the reason why the lives of their religious personaliti 
shrouded in mystery. The famous works like Tahdhib al-Kamal ee 
Imam Yiisuf Mazi (d. 742 A.H.) Tahdhib al-: Tahdhib by Hafiz Ton 
Hajar and Tadhkirah al Huffaz by Al-Dhahabi (d. 748 A.H.) are the 
treasures in this field of studies, 


2. The science of Mustalih al- Hadith: 
It was through this science that the classification of Hadith as 
authentic or weak and their criteria are studied. In this field the 
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famous work of AbG*Umard Uthman bin Salah, (d. 577 A.H.) named 
“Uhim als. Hadith well known as Mugaddimah Ibn al-Salih is well 
known. 


3._ The Science of Gharib al Hadith: 

It was through this science that the difficult words of Ahadith were 
studied and research were made on their linguistic origins. The 
famous work of Al-Zamakhshari (d. $38 A.H.), In this field is A/- 
Fa@'ig and that of Ibn Athir (d. 606 A.H.) is his Nihi 


4. The Science of Figh al-Hadith 

It was through this science that the research was carried out in the 
Ahadith which is concerned with the legal injunction of the Qur'an. 
The books like /'/dm al-Muwagqi‘in of Hafiz Ibn Qiyum(d, 751 A.H.) 
and Hujjaj — Allah al-Balighah of that Wall Allah al-Dihlavi are well 
known in this field. 


5. The Science of Ahadith al-Mawdi'ah 

It was through this science that the authentic Hadith were 
separated from the fabricated narrations. A/-Fawaid al-Majmu'ah of 
Imam Shaukani (d. 1255 A.H.) and AJ-Liali alMasmau'ah of Jalal al- 
Din al-Suydti (¢. 911 A.H.) are the famous works on this subject, 


6. The Science of Asraf al-Hadith: 

It was through this science that one can know which narration will 
be found where and who is actually its narrator. Even if one knows a 
small portion of a Hadith and wishes to know it all, and its chain of 
narrations, it will be known through this science, The famous works 
like Tuhfat al-Ashraf of Hafiz Mazi (d. 742 A.H.) gives full index of 
the Sahah sittah (the six authentic collections of Ahidith). The great 
scholar of Hadith took 26 years to complete this book. The orientalist 
has used such works and with a little addition, here and there have 
written their ‘voluminous’ works of Ahadith which are considered to 
be ‘original’ works even by Muslims all over the world simply because 
the knowledge of religious science has declined a great deal after the 
Muslim land fell in the hands of the imperialists. The Western 
scholars as well as the Muslim scholars who have studied in the West 
mostly refer to the second hand works of the orientalists rather than 
the original works of muslims servants, and thus criticise unduly the 
Hadith literature like their masters. 


This list can be very Jengthy since there are about one hundred such 
sciences on which Hadith scholars have worked. These sciences helped 
tremendously in the growth and development of Islamic jurisprudence 
and they become the very basis of Shari'ah 
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The scholars of Hadith of the third period and their works are as 
follows: 


Work 
= 1 
1, Imam Ahmad bin Hanbal 
(d. 241 A.H,) 4 
Imam Muslim bin Hajjaj 
al Qushayri (d. 261 A.H.) | 
| Imam Mubammad bin Ismail] 
| al-Bukhari 
jm Abd Datid Ashath 
al Sijistani (4. 275 ALH) _ 
5. Imam Abi Ismiil-Tirmidhi 
(d. 279 AH.) 
6. Imam Ahmad bin Sh 
Nisai (d. 303 A.H.) i 
Imam Muhammad bin Yazid 
Ibn Majah al-Qazwini 
(d, 273 AHL) 


Name 


Musnad Ahmad 


Sahih Muslim 


Sahih al-Bukhart 


Sunan Abii Dittiid 


Jami al-Tirmidhi 
b al-| 


Al-Sunnan al-Mujtaba 


Sunan Ibn Majah 


The Fourth Period of Hadith Scholars 

The fourth period begins from Sth Century of Hijrah Eve and 
continues until today, In this period, mostly works of commentaries 
(Sharh) on the earlier works have been written, and some scholars are 
busy explaining points arising out of these works even today, The 
famous works of early writers of the fourth period are as follows: 


1. Mishkat al-Masabih 


by Wali al-Din al-Khatib 
2, Rivad al-Salihin 


by Abi Zakariya Yahya bin Sharf 
al Nawawi (d. 676 AH.) 

by Abul Barakat Abdus Salim Ibn 
al Taimiyyah (d. 652 A.H.), This 
was the grandfather of Shaikh Taqi 
al-Din Ahmad Ibn Taimiyyah 

(d. 728 A.H.) Imiim al-Sahukani 
wrote Nail al Aurar in 8 volumes is 
the commentators of this work 

by Hafiz Ibn Hajar (d. A.H.) 
by Muhammad bin Isma'il (d. 1182 
A.H.) This book is the commentary 
of Buligh al-Maram of Hafiz Ibn 
Hajar 


3, Muntagi al-Akhbar 


4. Buliigh al-Maram 
5. Subul al-Saldm 
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The 
Musti 


¢ are many other commentaries written in many lan 
S all over the world. 


The work still continues 


Notes 


A. Ab-Suviti, Jalal al-Din. A! fraan a1 al 
Al-Dhahabs, Al-Taisir-Wal Mulassir Ly 
9. AbMabani, Mugaddimarin. p- 18 
10. AbSayis, Mubam {-Qur'inj Cairo, 1953, vol. 4. p 
1. Fort ‘ di \ y and Literate 
Ind 77. pp. 9 
Bokhari. Ch , 
§, chapter on Wu 

4. Abmad bin Hanbal, Musnad, Cairo, 1313, vol. 4. p. 206 

Hamidullah, Ab-Wathiitg al-Siyasaryah, Beirut 1964 
6. Sahih al-Bukhari, chapter on AdhSn, 1% 
18 Al Qayiin, Manni. dm at Qur'sn, Riyadh, 1976 p. 26 
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0. Narrated by Tirmidht {rom fbn Masud 


Chapter 4 


The Secondary Sources of Shari‘ah 


The primary sources of the Shari'ah, Islamic Legal system, are the 
Quran and the Sunnah. The Secondary sources are al-ljmd, al-Qivas 
and di-/jtihdd - which are derived fromt be legal injunctions of the Holy 
Qur'an and the Sunnah of the Prophet. Hence, the final sanction for all 
intellectual activities in respect of the development of Shari'ah comes 
from no where else but the Qur'in, Even any Hadith which goes 
contrary to the Qur’dn is not to be considered as authentic. We shall 
examine in detail the secondary sources of the Shari'ah and their 
Qur'anic sanctions 


Al-Ijma: The Consensus of Opinions 

Apart from the Qur'an and the Sunnah, the two primary sources of, 
the SharT'ah, there are two secondary sources, One of them is al-Jima, 
the consensus of Juristic opinions of the learned’ Ulama of the Ummah 
after the death of the Messenger of Allah. 

Ijma can be defined as the consensus of opinion of the companions of 
the Prophet (Sahdbah) and the agreement reached on the decisions taken 
by the learned “Muftis"* or the Jurists on various Islamic matters. 

Almighty Allah himself encourages seeking the opinions of others on 
religious matters as is said in the Holy Qur'an: 


gs Ge Vid Y lil dak Lid O88 9 fd Si all Go DSS Ld 
lik Je Sigh Se bau a 9 jg A aba ae Gt 
catglSgitl ood 
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“It is through the mercy of Allah that you are lenient with them: if you were to be 
hard-hearted: they would have deserted you: pardon them and seek for the 
forgiveness for them and seek their opinion in the matters: whenever you decide 
upon something. have belief in Allah surely Allah loves those that rely on Him 


Almighty Allah has also said 


355 lasy coor) - 55.955 fy 


ig SHLLall Ayal gays glaci Yui, 
6 fils 


answered the call of their Lord, and establish regular prayer (Saldt) 
and whose affairs are a matter of counsel and spend out of what we bestow on them 
for sustenance 


Those whe 


Prophet Muhammad (5.A.W.)also supported the process of //ma when 
he says in a Hadith: 


AS fe pial easy, 


My people would never agree on whoever leads them astray 


The practice of Jjmd Can be traced back to the days of the companions 
of the Prophet as can be seen from the following example. Almighty 
Allah does not state the type of punishment that should be applied to 
one who drinks alcohol. But the agreement was, reached by the 
consensus of opinions of the Sahdbah when Sayyidna Ali bin Abii Talib 
said: "He who drinks, gets drunk; he who gets drunk, raves; he who 
raves, accuses people falsley; and he who accuses peopte falstey should 
be given eighty strokes of cane according to the injunction of the Holy 
Qur'an. Almighty Allah has said 


(filed pagal eloped Las jl bp GL aly asi Ghost! bg Quills 
Naat Salgd apd 193815 Yy Sula 
Those that accuse the innocent women falsley, and they do not bring forth four 


witnesses, flog them eighty strokes of cane and do not accept their witnesses, they 
are the wrong-doers.~ 


Ima owes its origins to the following Quranic verses in Surah al-Nisa: 


Cathe gt aac ad Gids'g sgl 4b a ba 3s Sa Jedi ga 
gues Soliny Ags abies JL aigh 
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“Hut whoso make a breach with the Messenger atter the guidance has become clear 
to him, tnd follows a way other than that becoming to men of faith, We shall leave 
him over to what he bas chosen and We shall land him in the fire of hell ~ am evil 
refuge" 


Gb fhe aT J gly J gdapil tg taloly all \p-bab 1p bei ABI 
dgeplly Si BI Sais tg Bey 


*O believers, obey Allah and obey the Messenger and those in authority among 
you, If you should quarrel on anything, refer it to Allah and the Messenger 


The healthy consultation (Shura) and the use of Juristic reason 
(liihad) ave normal preliminaries for arriving at a binding Ja. The 
Rashidtin Caliphs always consulted the sahabah whenever a novel issue 
arose, The Caliphate of Abubakr was based and run on the process of 
Jima’ of the sahdbah, x 

The following few cxamples are based on such process of Jima: The 
validity of a contract for the purchase of goods yer fo be manufactured 
(agd al-Istisna’) is based on an Tima’ 

The normal rule is that a sale of non-existent goods is not valid 
because of uncertainty. The Jurisite consensus was aiming at providing 
a practical solution. In the field of inheritance, for an example, it was 
agreed that if a person is predeceased by his father, then the grandfather 
participates in the inheritance of the estate with the son taking the share 
of the father, 

It was also agreed that a grandmother is entitled toa sixth of the estate 
of the propositus, This /jma’, on this issue, is based on a decision 
attributed by al-Mughirah ibn Shu’bah (d, 50 A.H.) to the Prophet 
(SAW), 

In the field of family law it was agreed that since the Qur'an 
prescribed marriage with mothers and daughters then grandmothers and 
granddaughters (however removed) by the same token fall within the 
prohibited degrees. 

The minimum period of gestation is six months according to all Figh 
schools, but an example of lack of Jima’ is in fact the disagreement over 
the maximum period of gestation. 

‘The consensus of the U/ama must be based on the Book of Allah, the 
instructions of the Prophet (Qaul al-Rasiil), the actions and 
demonstrations of the Prophet (Fi'! al-Rasul). But some actions of the 
Prophet can be of a very special nature which cannot be applicable to an 
ordinary man. Lastly, the consensus should be based on preachings and 
speeches of the prophet (Tagrirat al-Rasul) 

The Jjma* could be divided into three broad categories: [jma’ al-Qaw! 
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(the verbal consensus of opinion), /jma’ al-F'l (the consensus of opinion 
on an action) and Jjma’ al-Sukut the silent consensus) 

The Jjma" could also be sub-divided into two broad categories: [ini 
al-Azimah (the regular consensus of opinion) and Jima al-Rukhsah (the 
irregular consensus of opinion). : 

As regards the verbal consensus of opinion, if an issue is raised 
and all the Jurists assent to it by voicing out their approval, the 
consensus of opinion is regular. But if it is raised but none of them says 
anything, the consensus of opinion is irregular. Nonethless both of them 
are valid in Islamic Law system : 

As regards the practical Jjmia, if a Jurist does something and none of 
the other Jurists challenges him, the //ma‘ is regular; but if a Jurist does 
Something, and one or more Jurist question him, the Jinia‘ al-Fi'l is 
irregular, Nonetheless, both of them are vatic as far as Islamic Law is 
concerned. During the time of the Imims Malik and Abi Hanifah, the 
eligibility of Jurists who could sanction the Jima‘ became a matter of 
controversy. According to some Jurists, itis only the Companions of the 
Prophet who were in a position to sanction the /jmia’, According to the 
Shi'ites, however, the Jjma‘ can only be sanctioned by Ahl-al-Bayt (the 
people of the House of the Prophet), that is the descendants of Ali and 
Fatimah, the daughter of the Prophet 

According to Imam Malik, the J/nia‘ can only be sanctioned by the 
Jurists of Madinah. But as far as the Hanifah schoo! of thought is 
concerned, the djma‘ can be sanctioned by any qualified Jurists 
irrespective of his geographical place of abode or the religious sect that 
he belongs to. The Jurists also disagreed amongst themselves as to the 
number of the Jurists who can ratify the Jjma', According to Imams 
Malik and Abii Hanifa, the number must not necessarily be very great, 
Some Jurists put the number to three Jurists while some others say that 
two will suffice the purpose, The Jurists also say that any. S/miat 
sanctioned by the companions of the Prophet could only be repealed by 
no-one’else but by the Jurists who lived during their period. But any 
Jima! sanctioned by the Jurists who are not the companions of the 
Prophet can be repealed by the Jurists of their generation as well as the 
Jurists of the generation after them are empowered to do so, because 
people consider their opinion as of the same weight in the Islamic legal 
system. 

The Jurists say that any J/ma* that has to do with some marginal issue 
on ‘Ihadat (religious worship), must be ratified by every member of the 
community that is concerned. If a layman says that he does not agree to 
a matter raised, it must be accepted as invalid. But, on the other hand, if 
the Jjma* has anything to do with Mu‘dmaldt which need thorough 
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reasoning, the layman's point of view must not be considered, 

The Maliki schoo! considers that the established practice of the people 
of Medina (‘amal ahi al-Medina) provided valid Lima‘, But other schools 
disagreed on this point, Some Hanbalis (as well as some other Jurists) 
accept only the agreement of the four Rishidiin Caliphs as the only 
binding Jimi’ 

Similarly other Jurists consider the Farwas (Juridical opinions and 
decisions) of the Sahabah as binding Jjma‘ for the Ummah. To the 
Shi'ites, however, the binding /ma’ is that of the ahi-al-Bayt, as well have 
seen before. Some Hanbali scholars are of the view that Jjma” is not 
binding if reached more than one generation after the Prophet's death, 
because it is nearly impossible to obtain the express agreement of every 
single qualified jurist after that stage of the spread of Islam. 

Most Jurists have agreed that only an express Jima’ is binding. But the 
Hanafi Jurists consider the silence of the Jurists with regard to the vocal 
expression Of @ particular opinion as an effective implied agreement 
provided that (a) there is an evidence that the silent Jurists were really 
well acquainted with the issue and (b) a reasonable period of time passed 
after the view was expressed to enable other Jurists to devote sufficient 
time for research and analysis. If both conditions are met, say the Hanafi 
Jurists, silence of Jurists amounts to an approval. 

No matter the rank of the pious ‘Ulam and their thorough 
deliberations, no amount of Jjma’ can abrogate a text (mass) i.e. a 
provision laid down in the Qur'an or the Sunnah of the Prophet. It 
should also be remembered that no Jjma' was reached or could have 
been reached except after the Prophet's death, that is after all the texts 
were revealed or stated, for Jjma" is based always on the interpretations 
of the Qur'an and the Sunnah. 

If any Ja‘ is soundly founded on the texts of the Qur'an and the 
Sunnah it cannot be repealed by any subsequent consensus; but if the 
Jima’ is merely based on public interest (Masalih al-Murslah). it may be 
repealed if the public welfare so requires, 

In the fourth century of Hijrah era that is the tenth century A.D., 
some Muslim Jurists took a passive attitude and said that the /jrihadand 
Tafsir_had been exhaustively accomplished by the early scholars of 
peerless ability. 

Later, in the seventh century of Hijrah era (the middle of the 13th 
century A.D.), a great catastrophe struck the Mustim world and the 
Tartars, headed by Halaku Khan the grandson of Chengis Khan, 
captured Baghdad and killed the ‘Abbasid Caliph al-Musta’si on 1258 
A.D, The Mamluks who overthrew the Ayyiibids in Egypt in 1205 A.D. 
fought the central Asian invaders and defeated the Mongols on more 
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than one occasion, starting their campaigns as early as 1260 A.D, Butit 
was only in 1302 A.D. under al-Sultan al-Nasir, a former army 
commander under the Ayyubids, that the Tartars were finally defeated 
During the period when-Baghdad was under the mercy of the nomadic 
warriors of Central Asia, the Jurists in ‘Iraq reached a wrong consensus 
10 close the door of Ijrihdd which they had not practised much anyway 
since the tenth century A.D; No one, in fact, had the right to put a stop to 
the process of [jrha 

In short, Jima® is Hujiah for all the four-schools of Islamic | 
Jurisprudence, _ ‘ 

Imdm al-Shafi't has fully discussed Jima’ as one of the sources of 
Shari'ah in his famous Risd/ah." 

The following discourse of al-Shafi'i throws enough light on /jma’ 
Imim Shafi says. 


Some one asked me: “Do you assert, with others, that the 
consensus of the‘Ulama should always be based on an established 
Sunnah even if it were related (on the authority of the Prophet)?" 

He replied: “That on which the‘Ulama are agreed and which, as 
they assert, was related from the Messenger of Allah, that isso. Asto 
that which the‘Ulama do not relate (from the Prophet), which they 
may or may not relate as a tradition from the Prophet, we cannot 
consider it as related on the authority of the Prophet because one may 
relate only what he has heard, for no one is permitted to relate (on the 
authority of the Prophet) information which may or may not be true 
So we accept the decision of the Ulama because we have to obey their 
authority, and we know that wherever there are Sunnahs of the 
Prophets, the ‘Ulama cannot be ignorant of them, although it is 
possible that some of them are, and we know that Ulama can neither 
‘agree on anything contrary to the Sunnah of the Prophet nor on an 
error.” 

Someone may ask: Is there any evidence in support of what you 
hold? 

Imam Shafi‘i replied: “Sufyan (b. “Uyayna) told us from “Abd al- 
Malik b. ‘Umayr from ‘Abd al-Rahmiin b. “Abd-Allah b, Mas'ud from 
his father, who said: The Messenger of Allah said: “Allah will grant 
prosperity to His servant who hears my words, remembers them, 
guards them, and hands them on. Many a transmitter of Law is no 
Lawyer himself, and many may transmit law to others who are more 
versed in the Law than they, etc. 


Sufyan (also) told us from *Abd-Allah b. Ali Sulayman b. Yasar from 
his father, who said:‘Umar b. al-Khattab made a speech at al-Jabiya in 
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which he said: The Messenger of Allah stood among us byan order from 
Allah, as Lam now standing among you, and said: 


“Believe my Companions, then those who succeed them (The Successors}, and 
after that those who succeed the Successors: but after them unfaithfulness will 
prevail when people will swear (in support of their saying) without having been 
asked 10 swear, and will testify without having been asked to testify, Only those 
who seek the pleasure of paradise will follow the Ummah, for the devil can pursue 
one person, but stands far away from two. Let no man be alone with a woman, for 
the devil will be the third among them, He whois happy wath his right (behaviouF}, 
‘of unhappy with his wrong behaviour, is a (true) believer 


He asked: What is the meaning of the Prophet's order to follow the 
Ummah? 

Imiim Shafi replied: There is but one meaning for it 

He asked: How is it impossible that there is only one meaning? 

Imam Shiti replied: When the Ummah spread in the lands, (of 
Islam), nobody was able to follow its members, who had been dispersed 
and mixed with other believers and unbelievers. pious and impious. So it 
was meaningless to follow the community (as a whole), becuase it was 
impossible (to do so), except for what the (entire) Ummah regarded as 
lawful or unlawful (orders) and (the duty) to obey these (orders) 

He who holds what the Muslim Ummah holds shall be regarded as 
following the Ummah, and he who holds differently shall be regarded as 
opposing the community he was ordered to follow, So the error comes 
from separation: but in the Ummah as a whole there is no error 
concerning the meaning of the Qur'an, the Sunnah, and Analogy 


[/AL-Qivds; Analogical Deduction 

Al-Qiylis could be defined, in Islamic theological parlance, as 
analogy, or analogical deduction, In other words, a/-Qiyils is the legal 
principle introduced in order to derive at a logical conclusion of a 
certain law on a certain issue that has to do with the welfare of the 
Muslims, In exercising this, however, it must be based on Qur'an, 
Sunnah and Jima’ 

This legal principle was introduced by Imam Abu Hanifgh, the 
founder of the Hanafi school, in Lrag. The reason Why hetmtfoduced it 
was not_unconnected with the intention. of curbing the excessive 
thinking and disgression of the people from the Islamic legal point 

During the period of the ‘Abbasids, people engaged themselves in 
reading various text books on logic philosophy, etymology, linguistics, 
literatures of various places, foreign text books, which to some extent 
tended to corrupt their minds and lead them astray. They wanted to 
apply what they had studied in these foreign text books to Islamic 
Jurisprudence. Many new Muslims in far away lands had brought with 
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them their philosophical outlook. their culture and even some religious 
and legal notions in the fold of Islam. Aba Hanifah introduced O:vas as 
a measure to curb their excessive thinking and to. keep-them-on check 

However. there are some people who go.against this legal principle. In 


this regard, there are scholars and Jurists who may be termed sas anti 
—Qisas— and Pro-Qivds. Each and every one of them brought forth 
evidence to support his stand 
Those who inst Qivds have said that Almighty Allah revealed 
the Holy Quran to us for our guidance. no more. .no-less. A Muslim 
must look for the solution of his problems in the Quran. A 
Allah has said. 
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They also supported their argument with the tradition of the Prophet 
Above all, they doubted the proper functionality of Qivas in Islamic 
The Pro-Qiyds also supported their stand with the 

traditions of Prophet Muhammad and. the 
Almighty Al 


Legal point of view ‘ 
Quranic the 


statements of his companions 


verse, 
h has said 
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Think deeply. O ye who are 
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Jiyds say that the people of understandi 


g referred to in this 
juce Islamic Law. They 
supported their argument by quoting the Hadith of the Prophet which 
says 


verse use common sense to deduce 


The Prophet sent Mu‘adh bin Jabal to Yemen as their Judge and governor. Befor 
Mu‘adh left the Prophet, he asked the latter on what basis Would he judge if he was 
confronted with 3 problem, Mu’adh said that he would judge on the hiesis of the 


contents of the Que'dn, The Prophet asked him: “assuming that you do nor find it 
in the Qur'an, on what basis would you judge". Mu‘iidh said he would judge on the 
basés of the Sunnah of the Prophe ed hun: “assuming you de 


at find it sis would 
you judge 


id the Sunnah 
d thal he would yse_his-own individual 
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((the Prophets, on what t 


And the Prophet Muharnmad was very happy to heat this staten 


Hadith also has it that the Prophet sent Aba Musa al Ashfari to 
Yemen during his life-time, and he told him to judge on the basis of the 
Qur'an, and that if be did not find solution in the Qur'in, he should 
make use of the traditions of the Prophet, and that if he did not find the 
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solution in the tradition of the Prophet, he should use his own 
judgement. 

During the life-time of the companions of the Prophet the 
companions arrived at various decisions on analogical deductions. As 
for example on the punishment that should be given to a drunkard, 
Sayyidnai Ali concluded by saying: “He who drinks, get drunk; he who 
gets drunk, raves; he who raves, accuses people falsley and he who 
accuses people falsely should be given eighty strokes of cane. Therefore, 
he who drinks should be given eighty stroke of cane”. From all that has 
been said so far, we can deduce that there is nothing wrong in using a/= 
Qiydy in deriving at a logical conclusion in Islamic Law in as much as 
that conclusion does not go against the injunctions of the Holy Qur'an 
or the Sunnah of the Prophet. 

Similarly, there arose a problem about the appointment of a Caliph 
after the death of the Prophet. Before reaching an Jjma' on Ablibakr's 
Caliphate, the Prophet's choice of AbGbakr as spiritual leader to act as 
an Jmam in congregational prayers was the comparative basis for the 
selection of Abubakr as temporal Leader 

Another interesting example of analogical deduction is that of the 
Qiyais and Ijtihd by Sayyidn’’ Umar, the second Caliph. He asked the 
Prophet whether a kiss during the fast vitiates the fast even though no 
orgasm is reached. The Prophet posed a question: “Does rinsing one’s 
mouth vitiate the fast?""Umar replied: “No, it was all right todo so." So 
the Prophet indicated that the fast is similarly not vitiated by a kiss if itis 
not accompanied by an orgasm 

Similarly, when a Muslim breaks his fast during the month of 
Ramadan intentionally, he is obliged to expiate (Kaffarah) for it in the 
following manner: 


a) Manumitting a slave; 

b) Or he ought to fast for two months consecutively in lieu of 
manumission; 

¢) If his health will not stand 2 months" fasting, then he must feed 
60 paupers. 


Another example of Qiyds is provided in the case of beduin who hada 
sexual intercourse with his wife during the period of fasting. He went to 
the Prophet and confessed of his sin. The Prophet told him that he 
should give a Kaffarah (expiation). The ‘illah (effecting cause for 
extending a rule by analogy) was deliberate breaking of the fast, and 
therefore since the sexual intercourse vitiates the fast, Kaffarah 
(expiation) becomes incumbent upon the defaulter, 

Imam Malik has also given a verdict issued on Qiyds by a remarriage 
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of the wife of a missing person after the court has issued a decree 
deeming him dead, although he subsequently appears, with the re- 
marriage of a divorced wife who has been recalled by her husband into 
the matrimonial bond but who has remarried because the recall was not 
communicated to her, In both cases the wives observe a waiting period 
(The ‘/ddah of death in the first case, and the ‘/ddah of Talaq in the 
second case); in both cases the women enter into the second marriage in 
good faith. Sayyidnd “Umar had given a fanwah that in the case of the 
woman who was not made aware of the recall becomes the lawful wife of 
the new husband, Imam Malik said the same applies in the case of the 
former wife of the missing person as she becomes the legal wife of the 
new husband. 

The Prophet was asked by a woman whether she could perform the 
Hajj on behalf of her aged father. The Prophet replied in affirmative just 
as she may discharge on his behalf a pecuniary debt 

Imam al-Shafi'i was asked a question about Qiyas or analogical 
deductions as one of the sources of Shari'ah, and the Imam has given 
reply to this question in his Risa/ah:! 

‘On what ground do you hold that on matters concerning which no 
text is to be found in the Book of Allah, nor a Sunnah or consensus, 
recourse should be had to Qiyiis? Is there any binding text for the use of 
Qiyas, anak | deduction? 

Imm Shafi‘ replied: If Qiyas were stat ed in the text of the Book or 
the Sunnah, such a text should be called either Allah's command or the 
Messenger of Allah's order rather than Qi 

He was asked about Qiyas and whether it is Jjtihiad, or they arc the two 
different things? 

According to Imam Shafi'i, they are the two terms with the same 
meaning. When he was asked about their common basis, he replied: “On 
all matters touching the life of a Muslim there is either decision or an 
indication as to the right answer. If there is decision, it should be 
followed: If there is no indication as to the right answer, it should be 
sought by /jrihd, and Ijtihad is Qiyas (analogy). 

He was asked that if the scholars apply Qiyds correctly, will they 
arrive at the right answer in the eyes of Allah and will it be permissible 
for them to disagree in their answer through Qiyiis? Have they been 
ordered to seek one or different Qiyas? Have they been ordered to seck 
one or different answers for each questions? What was the proof for the 
position that they should apply Qiyas on the basis of the literal rather 
than the implicit meaning of a precedent, and that it is permissible for 
them to disagree in their answers? Should (Qiyas) in matters concerning 
the scholars themselves be applied differently from the way it is applied in 
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matters concerning others? Who is the person qualified to exercise 
Jjtihad through Qiyas in matters concerning himself, not others, and 
who is the person who can apply it in matters concerning himself as well 
as others? 

Imam Shafi’i replied: If Qiyiis were stated in the text of the Book or 
The first consisted of the right decisions in the literal and implied senses; 
the other, of the right answer in the literal sense only. The right decisions 
(in the literal and implied senses) are those based (either) on Allah's 
command or on a Sunnah of the Messenger of Allah related by the lima 
from an (earlier) Imi! 

‘These commands of Allah and the Sunnah are the two sources by 
virtue of which the lawful is to be established as lawful and the unlawful 
as unlawful. This is (the kind of knowledge) of which nobody is 
allowed to be ignorant or doubtful (as to its certainty). 

Secondly, (Legal) knowledge of the specialists type consists of 
traditions related by a few and known only to scholars, but others are 
under no obligation to be familiar with it, Such knowledge may either be 
found among all or a few of the scholars, related toa reliable transmitter 
from the Prophet. This is the (kind of) knowledge which is binding on 
scholars to accept and it consistutes the right decision in the literal sense 
stich as we accept the validity of the testimony of tWo witnesses, This is 
right (only) in the literal sense, because it is possible that evidence of the 
Iwo witnesses might be false 
al knowledge derived from “I/ma (consensus). 

Finally, there is legal knowledge derived from Jjuhad (personal 
reasoning) through Qiyds, by virtue of whieh right decisions are sought 
Such decisions are right in the literal sense to the person who applies 
analogy; not to the majority of scholars, for nobody knows what is 


hidden except Allah 

He asked: if (legal) knowledge is derived through Qivas provided it is 
rightly applied ~should (the scholars) who apply analogy agree on most 
(of the decisions), although we may find them disagreeing on some? 


Imim Shafi replied that Qivas was of nwo kinds: the first. ifthe case in 
question was similar to the original meaning of the precedent, no 
disagreement of this kind is permitted. The second, if the case in question 
is similar to several precedents, Qiyas must be applied to the precedent 
nearest in resemblance and most appropriate. But those who apply 
Qivas are likely to disagree in theit answers. 

When he asked to give examples explaining that legal knowledge is of 
two kinds, the one consisting of the right decisions in the literal and 
implicit senses, and the other of the right decisions in the literal, not the 
implicit, sense? 
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Imam Shafi'T replied: if we were in the Sacred Mosque and the Ka‘ba 
is in sight, do you not agree that we should face it (in prayer) with 
certainty? 

He said: That is right 

Imam Shafi‘ asked: (since) the duties of prayer, the payment of 
Zakat, performance of pilgrimage, and the like have been compulsory 
on us, are we not under obligation to perform them in the right ways? 

He replied: That is right 

Imam Shafi? asked: since the duty imposed on us to punish the 


fornicator with a hundred stripes, to scourge him who casts an 
imputation (of adultery) with eight, to put to death him who apostatizes, 
and to cut off (the hand of) him who steals, are we not under obligation 
to do so (only) to him whose offence is established with certainty on (the 
basis of) his admission? 

He replied: That is right 

Imm Shiafi't asked: Should not (the decisions) be the same whether 
we were obligated to take them against ourselves or others although we 
realize that we know about ourselves what others do not know, and we 
do not know about others but outward observation what we know 
about ourselves inwardly? 

He replied: That is right 

Imiim Shafi‘ then asked: Are we not under obligation to face Sacred 
House (in prayer) where we may be? 

He replied: That is right 


Imam Shafi'T asked; Do you hold that we (could always) face the 


Sacred House correctly 

He replied: No, not always as correctly as when you were able tu see 
{the Sacred House); However, the duty imposed on you was fulfilled. 

Imam Shafi‘Tasked: Are we not obligated to accept the Just Character 
of a man on the basis of his outward behaviour, and establish marital 
and inheritance relationship with him on (the basis of) his outward 
acceptance of Islam? 

He replied: That is right 

Imam Shafi said: Yet he may not be just in character inwardly 

He replied: That is quite possible; but you are under no obligation to 
accept save what is explicit 

Imam Shafi't asked; So it is not lawful for us to establish marital and 
inheritance relationship with him, and to accept his testimony. and is it 
unlawful for us to kill him on the basis of (our) explicit (knowledge) of 
him? But if others should discover him to be an unbeliever, would it not 
be lawful for them to kill him and to repudiate marital and inheritance 
relationship or whatever else he had been permitted to do? 
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He replied: That is right. 

Imam Shafi‘ then asked: Thus the obligation imposed on us toward 
the same person differs in accordance with the degree of our 
understanding of it and other's understanding of it 

He replied; Yes, for each one fulfils his obligation on the basis of his 
own understanding. 

Imam Shafi‘ said; Thus we hold concerning matters on which there is 
no binding explicit text that these should be sought by Jjtihdd ~ through 
Qiyds because we are under obligation to arrive at the right answers 
according to us. 

He asked: Are you not seeking the answer to one question through 
different means? 

Imim Shafi'f replied: Yes, whenever the grounds are different 

He asked: Give me an example. 

Imam SI replied: If a man admits an obligation on his part to 
Allah or to another person, | should take a decision against him on the 
strength of his admission; if he does not admit, | should take the decision 
on the evidence established against him; if no evidence can be 
established against him, I should take the decision on the basis of an 
ih taken by him which might acquit him; if he refuses (to take the 
ath), I should ask the other party to take an oath and I should make the 
decision against him on the basis of the oath of the other party. it is 
understood that (one’s own) admission against himself-owing to (one's 
natural) covertousness und greed is more certain than the evidence of 
others, since they might make a mistake or tell a lic against another. The 
evidence of witnesses of just character against a person should be 
regarded as nearer the truth) than (the accused) refusal to take an oath, 
or (nearer to the truth) than the oath taken by the other party (against 
him), since the latter might not be just in character. Thus the decision is 
taken on several grounds, some of them stronger than others. 

He said: That is all right, but if he refuses to take an oath, we (the 
Hanafi school) will take the decision (against him) on the ground of his 
refusal, 

Imim Shafi‘ said: But you will have taken a decision on an evidence 
weaker than ours. 

He said: Yes, however, I disagreed with you on the source of evidence 
(on the strength of which you have taken the decision). 

Imam Shafi‘ said: The strongest evidence for your decision was his 
admission, although one is liable to make an unfounded or erroneos 
admission (on the strength of which) a decision might be taken against a 
person. 

He said: That is correct; for you are under no other obligation than 
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that. 

Imam ShafiTasked: Do you not agree that we are under an obligation 
fo take the right decision by one of two means; either by certainty based 
on Jiteral, not implicit meanings? 

He replied: Yes, but is there any explicit text in the Book or the 
Sunnah in support (of your opinion)? 

Imam Shafi'i said: Yes, in such examples as I have (already) discussed 
concerning the determination of the Qib/ah for myself and others. (For 
Allah said: 


“And they compreher 


fot anything of Hix knowledge save what He wileth.” 


Having considered the pros and cons of the Qiyas, Imam Shafi‘, who 
had at the intitial stage antagonised it, agreed that Qiyas also can be 
accepted as one of the principles of Islamic Law provided it is strict 
Qiyiis, What he means by strict Qipds is that it must be based on the 
Qur'an, the Sunnah and the ‘Ima’ (the consensus of opinion of the 
companions or the Jurists) 

The_Jurists have laid down the conditions which a/-Qiyas can be 
accepted: among them are 


a) that the Qiyas must be applied only when there is no solution 
to the matter in the Qur'an or in the Hadith, 

b) that a/-Qiyas must not go against the principles of Islam 
¢) that a/-Qiyas must not go against the contents of the Qur'in 
neither must it be in conflict with the traditions of the Prophet 
4) that it must be a strict Qivay based on either the Qur'dn, the 
Hadith or the Jjnia* 


There are two types of a/-Qiyds: (a) Qiytas al-Jaliyy (the translucent or 
transparent Qiyas, and (b) Qiys al-Khafiyy (the hidden Qiyds). 

With regard to Qiyas al-Jaliyy, alcohol is forbidden on the grounds of 
its being intoxicant can also be equally forbidden in Islam 

As regards the Qiyds al-Khaftyy, Almighty Allah asks us to give out 
Zakat. It was the Prophet Muhammad who explained how it should be 
given out. He said among other things, that one goat must be given out 
as Zakat on every forty goats. Giving a poor man a goat would do him 
little or no use, Therefore, we are allowed to sell that goat and give him 
the money. He would appreciate perhaps the money more than he would 
appreciate the goat. 

There are some Jurists who oppose the use of Qiyas, The Mu‘tazilites 
like Ibrahim bin Sayyar, and the Scholars of Zahiri school including Ibn 
Hazm of Andalusia, also opposed the use of Qiys 

The Shi'ites sects like the Ithna Ashfrriyyah (the twelves), the Usilis 
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and the'IbAdites (a Khitrajite sect) employ the terms ‘ag/and ra‘y forthe 
same concept of Qiy 


Al-Ijsihiid: 

The Arabic word for /jtihad literally means an effort or an exercise to 
arrive at one's own judgement 

In its widest sense, it means the use of human reason in the 
elaboration and explanation of the Shari'ah Law. It covers a variety of 
mental processes, ranging from the interpretation of texts of the Qur'an 
and the assessment of the authenticity of Ahadith. Qiyas or analogical 
reasoning, then, is a particular form of /jrihdd, the method by which the 
principles established by the Qur'an, Sunnah, and Jjma" are to be 
extended and applied to the solution of new problems not expressly 
regulated before, 

Al-Ijtihad, therefore, is an exercise of one’s reasoning to arrive ata 
logical conclusion on a legal issue done by the Jurists to deduce a 
conclusion as to the effectiveness of a legal precept in Islam. Invam 
Muhammad Idris al-Shafi‘ihas supported the idea of Jjtiliad by quoting 
@ verse of the Qur'in to substantiate his conviction over the issue 
Almighty Allah has said: 
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“Wherever you 
face towards i 


face the Mosque of Haram, and wherever you are. turn your 


Imim Shafi'i maintains that if one does not exercise his intellect, he 
would not be able to know where Masjidal-Haram is, Therefore, Allah 
himself indirectly encourages us to exercise our faculty of reasoning, a 
great gift to mankind, to derive a logical conclusion on certain matters 

The Jurists have laid down certain conditions under which al-ljrihiid 
must 01 be exercised: 


4) Ijtihdd must not be exercised as to the existence of Allah, It is 

| certain that Allah does exist and any attempt to think in His 
existence of not would lead to disbelief, 
b) Jjtihad must not be exercised as to the truism of the Prophets 
of Allah who were sent by Allah Himself and any attempt to 
ponder over the idea of their Prophethood is tantamount to 
disbelief. 


©) Jtihad must not be exercised on the authenticity of the Holy 
Qur'an. z 
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Before one can be a/-Mujtahid, one has to be knowledgeable about the 
religion of Islam, the Sunnah, Figh and Usul-al-Figh. He should possess 
the following qualities: 


a) He must be so very well versed in the study of Qur'an, That he 
must know the reason why the verses and chapters of the Qur'an 
were revealed and when each one of them was revealed (Asbab al- 
Nuziil) 

b) He must be well versed in the study of the traditions of the 
Prophet Muhammad. That is, he must know the distinction 
authentic between Hadith from the surious Hadith; he must know 
Hadith and Hasan (good Hadith) Hadith alDa’if (weak Hadith) and 
so on 

¢) He must know the principles of Jima‘ very well 

d) He must know the injunctions of Qiy3s and the conditions 
that surround it 


The Mujtahid in other words must possess good character apart from 
academic excellence. Among the moral qualities he must possess are 


a) He must be a good Muslim. That is he must not be a nominal 
Muslim; rather, he must be a practicing one 

b) He must be very pious and law-abiding to all the injunctions 
of the Holy Qur'an 

¢) He must not be influenced by an heretical influences 

d) He must be just, reliable, trustworthy and pure from 
iniquitous practices 


The Mujtahid’s can be classified into three broad categories 


a) Alb-Mujtahid fil Shariah: These they were those who did Ijrihad 
in the matter of Shari’ah, There were the companions of the 
Prophet till the third century of Isla 
b) Al-Mujtahid fil-Madhhab: These were those who did [jihad 
and later founded schools of jurisprudence. 


These are the Mujtahids that followed them: 


©) Al-Mujrtahid fil-Masa‘il: These are the Present day Mujtahids 
who give Fatawa or Juristic opinions on religious matters. 


form of Jjtihad must have its starting point in a principle of the 
Qur'an, Sunnah, or /jma" and cannot be used to achieve a result which 
contradicts a tule established by any of these three fundamental sources; 
whenever a new case of issue presents itself, reasoning by Qivas with an 
original case covered by the Qur'an the Sunnah of Jjma’ is possible 
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provided the effective cause (“illah) is common to both cases. 

As for example, wine is prohibited by the the texts, and the ‘i/ah for 
this prohibition is an intoxication. Therefore, other intoxicants like 
spirits, and drugs like hemp and marijuana are prohibited by Qiyas 
becuase they also lead to drunkeness and loss of senses. In this way the 
prohibition is extended by analogical deduction. The majority of 
Muslims, including the four major Sunni schools, accept Qiyas and 
Iitihad to determine Juristic basis for reasoning on an issue: 


4) There should be an original subject (ag); 
b) There should be an object of the analogy, being a new subject 
far’; 

©) There should exist effective cause common to both subjects 
(illahy; 

d) There should also be a rule arrive at by Qivis (hukm). 


In the case of the prohibition of an intoxicant like gin, the following 
four cardinal points must exist: 


(i) Wine (ii) Gin (iii) intoxication (iv) _ prohibition 


The following are some other examples of arriving at an [jrihad 
through the use of analogical deductions: 


1, In Sirah al-Junfah the Qur’in prohibits sale transactions after 
the last call to Jumah prayer. The rule is extended by Qiyws to other 
kinds of transactions and engagements which distract Muslims from 
attending the Jumih prayer. 

2. In the Sunnah of the Prophet a killer is deprived from sharing in 
the inheritance of his victim. This rule is extended to the law of 
Wasiyyah (bequests) as well, 


The Shifites believe that //tihad is only the prerogative of their Jmams 
who are presumed to be infallible, In the modern times, Muslim scholars 
like Jamal al-Din al-Afghani and his disciple Shaikh Mubammad 
Abduh have written about the “re-opening of the door of Ijtihad". Al- 
Afghani tried to justify in the presence of a group of Muslim scholars in 
Cairo that the importance of reopening the door of Jjrihad was an 
Islamic response to imperialism prevalent in the Muslim world at that 
time, Muhammad Abduh, Afghari’s disciple gave fresh interpretation 
of the principles embodied in the divine revelation as a basis for legal 
reform. Although engendered violent controversy, the: ‘supporters of the 
fresh Jjtihadagued that the doctrine of “the closure of the door of Ijtihad 
had not been established by an infallible Jima" as alleged by the 
opponents of Ijrihdd. 
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It was argued that any /jma" of the"Ulama in the period intellectual 
stagnation and under fear as well as during any foreign domination like 
that of the Mongols in Baghdad around 1258 A.D. and afterwards could 
lead to harmful consequences. Therefore fresh /jtihad was launched in 
the 19th Century in the public interest and thus it was believed that the 
door of /jrihad was re-opened and the Jjma* reached in Baghdad in the 
13th Century was repealed. But the question is: was the door of Jjtihad 
ever closed. To my mind, perhaps Shaikh Afghani and Abduh, however 
great scholars they were over-played their role. 


Istihsan or Istislah or Masalih Al-Mursalah: Public Interest 


Astihsan or Masalip al-Mursalah has been mentioned indirectly in the 
Holy Qur'an in the following verse 


jb cidgly lh Abie Goi dig l GS 5 ghd J gist 5 phasis Guill, 
ewly! igi! 


ity Those are the 
endued with 


“Those Who listen to the word, and follow the best meaning 
‘ones Whom Allah has guided, and those are the o1 
understanding." 


The Mufarsirdin (commentators) have interpreted this verse in two 
ways. If "word" in this verse is taken as any word, the clause would 
mean that good and pious men should listen to all that is said and 
choosen the best of it for general good -as long as that word is according 
to the spirit of the Divine Message. But if “word” is taken here to mean 
the Word of Allah, it would mean that they should listen reverently to it, 
and where permissive and alternative courses are allowed for those who 
are not strong enough to follow the higher course, those “endued with 
understanding” should prefer to attempt the higher course of conduct. 
For example, it is permitted within limits to punish those who wrong us, 
but the nobler course is to repel evil with good." We should try to follow 
the nobler course. 

Public interest is also regarded in Shari'ah asa basis of law. The jurists 
of different schools have used different Arabic terms to describe it. The 
Hanafis call it istihsan meaning equitable preference to find a just 
solution. Imam Malik calls it A/-Masalih al-Mursalah that is the public 
benefit or public welfare. The Arabic word mursal literally means to set 
loose from the texts and masalih means welfare. Imam Ahmad bin 
Hanbal calls it istisiah seeking the best solution for the general interest. 
The Hanbali scholar Ibn Qudamah as well as the Maliki jurist Ibn Rushd 
have occasionally used the term istihsGn, The only school which does 
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not recognise /stiksan as # source is the Shifi'ischool. According to 
Imam Shafi‘, if it is allowed, it can open the door to the unrestricted use 
of fallible human opinions since the public interest, will vary from place 
to place and time to time, 

It should be noted that the concept of public welfare and general 
interest can really be very helpful particularly in cases which are not 
regulated by any authority of the Book of Allah, the Sunnah or ijmia’, In 
that case, equitable considerations may override the results of strict 
Qiyas taking into consideration the public interest. Shafi‘ jurists have 
employed Jsridlal to achieve similar results by avoiding merely the 
application of strict Qivas. /stidlal is the process of seeking guidance, 
basis and proof from the sources although its dictionary meaning is 
merely an argumentation. With this brief introduction, we shall examine 
some examples of ist/hsan. 


1. The Bay! bi al-Wafd or the sale subject to any future redemption 
which can be construed as a kind of mortgage was allowed because of 
the practical need for such transactions in the interest of public 
welfare, 

2. Islam attaches a great importance to the proper dress of a woman 
(satral-Aurah). No man except her husband can see certain parts of 
her body, "but, on account of necessity, a physician may be allowed to 
medically examine and diagnose a woman in the interest of saving her 
life. 

3. Divorce given in death, sickness (mard al-maut), even though 
effected as irrevocable ralag, it will not deprive the divorced wife from 
her share in the inheritance. The husband in reality was trying to 
deprive her of her rights and he wanted to shun his obligations. It was 
merely the divorce for an escape (taldq al-far). Some Shafi" and 


Zahari jurists disagree with the majority of Ulamd on this issue, The 
Hanafi jurists maintain that the entitlement of the divorced wife lasts 
during her “iddah period while the Hanbalis take the view that she will 
be entitled to participate as long as she has not remarried again. The 
Malikis however, accord her the right to Participate in the inheritance 
even if she has remarried provided the deceased did not recover in 
between the death illness and his ultimate death. 

4, The hadd punishment of amputation of hands in case of a theft 
will not be applied even if all the evidences proved that it was really 
committed during the period of a famine when no food was available 
and one was forced to steal. Imam Shiafi'i says that he will apply this 
rule simply because Sayyid ‘Umar decided a case in this way. He 
does not think that it was done on the Principle of Istihsan, 

5, The cating of meat which has not been slaughtered according to 
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the Islamic ritual (Dhabihah) permissible where no other lawful food 
is available. 


6. Destruction of lawful food-stuff is not allowed without any 
special reason, Byt Sayyidna ‘Umar ordered the spilling of milk 
mixed with water as a punishment that would prevent deceit of 


dishonest persons engaged in the sale 
7. The second call of the adhan for Jum 
itt the time of the Prophet and the two Rashidiin Caliphs. Sayyidna 
Uthman bin “Affan, the third Caliph, started it as a reminder for the 
public benefit. Imam Malik bin Anas gave several juristic decisions 
(farwas) based on masalih al-Mursalah (public-interest), Some of 
them are listed as follows 


f adulterated milk 
ih prayer was not a practice 


a) The Muslim ruler may exact additional taxes from the wealthy 
citizens in the period of emergency 

b) A Caliph or a ruler does not have to be the most meritorious 
claimant, otherwise strife will be inevitable. 

¢) Imam Malik as well as Imam Ahmad bin Hanbal prohibited 
the sale of grapes, which is otherwise legal, to a wine merchant as 
he will use them to ferment wine which is unlawful 

4) The sale of arms during a civil disturbance is prohibited as it 
may intensify the struggle. 


ali Istihsan or Shafi’ Qivas, 


Most of these rules could fit into Han 


“ Istishab: Legal Presumption 


Tstishab means a tule of evidence or a legal presumptin of continuance 
(istishab) of conditions (al-hal). In other words, it is the presumption in 
the laws of evidence that a state of affair known to exist in the past 
continues to exist until the contrary is proved. Isrishab is accepted by all 
schools of Islamic Jurisprudence as a subsidiary source of the Shafi‘ah. 

There is a presumption of innocence until the guilt is established. This 
presumption, is based on /stishdb. There will be a similar presumption of 
halal things in the absence of its specific prohibition. A debt is presumed 
to subsist until its discharge is evidenced, Likewise a marriage is 
presumed to continue until its dissolution (Talaq) becomes known. In 
the case of Jbadat, mere doubt does not vitiate the validity of rituals. 

Supposing a man after ablution entertains a mere doubt as to whether he 
is still has his ablution to perform the prayers, then there is a 
presumption of purity (fuhr) and, similarly, if he thinks genuinely that he 
has performed the correct number of prostrations (Sajadah) then a mere 
doubt will not affect his genuine belief. In the case of an ownership title, 
a judge will presume ownership from valid title deeds until the contrary 
is proved. If a person is missing (Ma/qiid), his wife remains his legal wife 
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until the court, after due enquiries issues a decree presuming the 
contrary, namely death 


Sadd al-Dhara'i (Blocking the ways) 

Sadd al-Dharai really means blocking the ways even if the method 
involved is otherwise legal, In fact, this source of Shari'ah is not much 
different from the Masalif al-Mursata, but itis used by Maliki jurists and 
some Hanbalis under this name, Most of the rules categorised under 
Sadd al-Dharat can conveniently fit into the various subsidiary sources 
related to public interest or public welfare 


“Url and “ada (Custom) 

‘Unf, the known practices and “Ada? or Customs are recognised as a 
subsidiary source by all schools of Jurisprudence, The Maliki school 
attaches more importance to custom than other schools. But customary 
rules are valid as long as there is no provision on the matter in the Qur'an 
and the Sunnah, If any of the customs contradict any other rule of 
Shari'ah, they will be considered outside the pale of Islamic Law 
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Chapter 5 


The Four Schools of Figh 
and their Leaders 


The Shari’ah as we have seen before is derived from a high divine 
source, embodying the Creator's (khaliq) will and Justice. The main task 
of the Prophet was to correctly interpret the Divine Will 
). and to establish peace between man and man, and man 


d spread 


justice (A, 
and his Creator, The Qur’ 
the Prophet and his companions, who in turn studied the life-giving 
principles contained in the Book of Allah and the Sunnah of the 
Prophet. This is the reason why [mam al-Shafi'T has ranked the study of 


‘in and the Sunnah were put into practice by 


Shari'ah which is based on these sources as higher than supererogatory 
prayers (Nawafil). The famous Muslim thinker and the poet of the East 
Dr. Muhammad Iqbal, after producing voluminous books of poetry on 
mainly Islamic themes wished in the last years of his life that it would 
have been better if he has spent all his energy in the service of Figh al 
Islam. 1 is to fulfil the unfulfilled desire of his life that he contacted, the 
late Maulana Maudoodi and other ‘Ulam@ to join hands with him.to 
work on Figh. His Islamic Thought 
was the beginning of the Shaping of his future deliberations. Shari'ah 
undoubtedly is the backbone of the religion of Islam. The "Ulama took 
to this study right from the time of the Sahabah. 


The Difference of Opinions (Ikhtilaf) is Merey (Rahmah). 
Imiams, Abii Hanifah, Malik, Shifi‘i and Ahmad bin Hanbal, the 
leaders of four Sunni schools of law, have rendered a great service tothe 
cause of Islamic Jurisprudence. Neither did they want to alter the spirit 
of the Qur'an, nor the Sunnah of the Prophet as is harped by some non 
Muslims as well as brain-washed scholars of Islam. If one closcly 
examines the figh of the four schools, one will never come across any 
difference of opinions as far as the basic principles of Islam are 
concerned, The differences. mainly centre around the furudt (tiny 
Branches) of theology rather than the Usii (the fundamental principles) 
of belief. It is about such differences that the Messenger of Allah has 


ious book, the Reconstruction ¢ 
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said: “Difference of opinion (Ikhtilaf) in my Ummah is (a form of) 
blessing.” It is through this blessing, that Muslims of today have 
inherited such comprehensive corpus juris which provides guidance in 
every walk of life, Imam Aba Hanifah (80-150 A.H.) and Imam Malik 
Ibn Anas (93-179 A.H.) were the jurists who reglly speaking, inherited the 
legacy of the special "knowledge" of the Tabiin with all its “bearings’ - 
agreements and controversies. They adopted the similar attitudes of 
their predecessors in relying on the Qur'an, the Sunnah and the opinions 
of the companions especially the cause of /jma” as the main source of 
Islamic Law, followed by their /jtihdd although Imam Malik placed 
more reliance on the opinions of teachers than Abu Hanifah. But in 
cases where there was an irreconcilable conflict of or difference of 
opinion among the Sahabah, the Iraqi Jurists and Hijazi Jurists 
followed what was narrated, opined or practised by their predecessors. 

The two leaders as well as their disciples came closer after the travels 
made by Imam Abu Hanifah and his illustrious companions Imam Aba 
Yiisuf and Imam Muhammad bin al-Hasan al-Shaibant to Makka and 
Medina where Imam Aba Hanifah met Imim Malik and the 
companions of Abdallah bin‘Abbas, Abu Yusuf and Muhammad Ibn al- 
Hasan also studied the Muwarta’ of Tnvim Malik with the author 
himself 

The famous Jurist and scholar of Egypt, Laith bin Sa‘d (d_ 175), and 
many other scholars elsewhere were engaged in jurisprudential 
discussions and because of the good of the Ummah at heart, he sent a 
brotherly message to Imiim Malik objecting with strong arguments to 
the insistence of Imiam Malik on the Amal Ahl-al-Madina or the practice 
of the people of Medina as the main criteria to be followed. Muhammad 
bin al-Hasan al-Shaibani, the disciple of Imam abi Hanifah, wrote a 
book on jurisprudence dealing with these matters. Imam Shafi‘i (150- 
204 A.H.) bridged the gap by visiting Iraq and acquainting himself with 
the difference between the Hijazis and Iragis wrote ‘al Risalah’ pointing 
out the defect and the Weaknesses in the legal thinking of his 
comtemporary jurists and emphasising the importance of adhering to the 
Qur'an, the Sunnah, the conclusive /jma’ of the Muslim jurists, and the 
‘appropriate Qiyas —as the main sources of Law — excluding arbitrary 
judgements (i.e. Istihslin), local and partial agreements, unauthentic 
narration and unfounded practices (e.g. Practice of the people of 
Medina). The Rislah of Shafi'i (by taking the jurists from the area of 
details (Furi‘at) to the area of fundamentals gave atimely birth to the 
science of ‘usit/ al Figh’ ~ jurisprudence upon which the Shari'ah safely 
and systematically developed. Thus it was the joint efforts of the three 
Imams which brought about « healthy development. 
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The effort made by Shafi'for systematic jurisprudence was paralleled 
by another type of specialised research namely, the collection of all the 
traditions from their different provinces, shifting them out, the 
acceptable narrations from the unacceptable ones. mim Ahmad bin 
Hanbal, the fourth leader and jurist (164-241) wrote the Musnad, the 
most comprehensive book on Sunnah, through his special research and 
relied mostly on the Qur'an, the Sunnah, whatever be the number of the 
narrators, the opinions of the companions and the successors - 
irrespective of their home towns, and the process of Ijtihid 

The love and respect of these jurists was so great to each other that 
they visited and sat in the study-circles of each other. They disagreed on 
certain matters but remained brothers and friends. Imam Abu Hanifah, 
thirteen years older than Imam Malik sat in the lessons of Imam Malik 
who respectfully welcomed him and made himself next to him 

Imam Muhammad bin al-Hasan, the famous disciple of Imam Abu 
Hanifah, went to Medina and learnt a/-Muwafa from Imam Malik for 
three years after the death of his teacher, AbG Hanifah, Imiim Malik and 
Imam Abii Hanifah, both learnt Hadith from Imim Muhammad bin 
Shihab al-Zubn, and Zubri, the teacher did not feel it was below his 
dignity to learn from Imm Malik, his pupil, Imim Ja ‘dig (d. 
198 A.H.) was the teacher of both Imam Abii Hanifah as well as Inium 
Malik.’ Likewise, both the Imaims also learnt from a famous Tabif 
scholar Muhammad bin al-Munkadir al-Madani (d. 131 A,H.). The 
great Imams, had such love and respect towards each other that even 
Imam Abi Hanifah, a senior contemporary of Imiim Malik, would 
attend the lectures of Imam Malik, particularly when he was dictating 
Ahadith? Imim Shafi'i also became a student of Hadith under the 
guidance of Imim Malik. When some one asked Imam Shafi'Tabout 
Imam Malik, he said, “If Imiim Malik and Sufyan birt Uyaynah were not 
there, there would not have existed the science of Hadith in Hijaz™ 
About a/-Muwatid of Imim Malik, [mim Shafi'isays: “There has never 
appeared on earth a book that is closest to the Qur'én than the Book of 
Malik” 

Imam Shafi't says about a Hanafi Imam_that when Imam 
Muhammad bin al-Hasan, the disciple of Abii Hanifah, used to discuss 
any juristic point, it seemed as if a revelation was descending. He used to 
write down his lectures.’ Imam Muhammad also paid a great respect t0 
Imam al-Shafi'i: Once he was going to the court of Harn al-Rashid and 
met Imam al-Shafi‘ on the way. Imam Muhammad got down from his 
horse and asked his servant to go and inform the caliph that he would, 
not be in a position to remain present at the court that day. I Shafi'f 
insisted that he should go to the court and that he would see him another 
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day to which Imam Muhammad replied that it was not essential for him 
to go to the Caliph’s court‘ Imam Shafi‘ijand Imam Mubammad used 
to have debates (Mandzird1), and used to agree and disagree on many 
points, a sign of healthy academic discussion, which was a common 
practice in those days, e ad 

Likewise, Imam Ahmad bin Hanbal learnt Ahddith from Yahya bin 
Said al-Qattgin, the famous disciple of Imam Abu Hanifah. It is said that 
while asking questions, Imam Ahmad would stand up out of respect for 
the teacher from the time of ‘Agr prayer to the Maghrib (sunset) prayer.” 
Imam Ahmad used to say about his teacher that he had not seen one like 
him,* Imam Ahmad bin Hanbal also used to say about’Abdallah bin al- 
Mubirak, another pupil of Imam Ab Hanifah, that during the period 
of this scholar, nobody has ever tried to exert so much efforts in 
acquiring the knowledge of Hadith as ‘Abdallidh bin al-Mubarak. 
Khatib al-Baghdadi, the famous historian, narrates the statement of 
Imim Ahmad bin Hanbal who said that when he first wanted to learn 
the science Hadith, I first went to Imam Abii Yusuf, another disciple of 
Imam Abi Hanifah, He has narrated many Ahddith from Abu Yusuf.” 

The above examples show that all the Imims were teachers and pupils 
of each other, all working for a common goal that is to serve the 
posterity in enhancing their knowledge about the Shari'ah, The 
treasures of knowledge that they have left behind guides the Ummah 
even today and in all time to come. We shall now see the life and works of 
the four leaders of Islamic Jurisprudence. 


The Founders of the School of Figh 


1._Jmim Abit Hanifah 

The Hanifah school of Figh was the first to be founded by Nu'min bin 
‘Thabit bin Zata bin Mah, an *Ajami or a non-Arab scholar who is well 
known by his Kunyah Imam Abii Hanifah (d. 150 A.H.) in Kafah in 
Iraq, Kafa during this period had become well known as a seat of 
learning. The legacy of ‘Abdallah bin Mas‘id (d, 32 A.H.), the Sahabi_ 
and a great scholar of the Qur'an and the Sunnah had flourished in Kiifa 
a5 it was there that he taught from the time that he was sent by caliph 
‘Umar as a Qadi and a scholar-teacher. 


fis Early Li 

Imam Ta n bin Thabit Abu Hanifah belonged to that pious period 
of the Tabiin, the successors of the Sahabah (the companions of the 
Prophet), The famous historian Khatib of Baghdad says that Abu 
Hanifah was born in the year 80 AH, His father Thabit called upon 
Caliph ‘Ali to pray for him and his family. Khatib says: “I believe that his 
Prayer bore fruit." Abu Hanifah was a Tabi‘ since he had the good 
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fortune of witnessing the period in which some Sahabah still lived till his 
early youth. The notable names of Anas bin Malik (d, 93 AH.) the 
personal attendant of the Holy Prophet, and Sahl bin Sa'd (d. 91 A.H.) 
while Abul Tu'fail‘Amir bin Wiathilah (d. 100 A.H.) when Abu 
Hanifah was twenty years old. ‘Aini, the commentator of Hiddyah says 
that Abi Hanifah even heard Hadith from the Sahibah. 

Abii Hanifah was first brought up as a trader like his ancestors; but he 
soon started taking deep interest in education. During this period 
Islamic learning was being spread by great Tabi scholars and Imams 
like Auza’i in Syria, Hammad al-Basrah, Sufyan al-Thauri in Kafah, 
Malik bin Anas in Medina, and Laith in Egypt.” 


His Education: 
One day, when Abii Hanifah was passing by the house of Imim 


Sha’bi, a learned scholar of Kiifah, 7 mistook him as.a student, and 
asked: “Where are you going, Youngman?” Abi Hanifah named a 
merchant whom he was going to see. “I meant to ask”, said Sha'bi, 
“whose classes you attend™, “Nobody's Sir, Sha'bi said: "I see signs of 
intelligence in you. You ought to sit in the company of learned men”, As 
if it sparked a new light in Abii Hanifah’s heart, he embarked on studies, 
and became a great ImAm in the field of Figh and Hadith, 

He attended lectures of Hammad in Figh and then began his study of 
Hadith. Abul Mahsin al-Shafi'r gives a list of Hadith teachers of Abi 
Hanifah, ninety-three of whom belonged to Kiifah who were Tabiin.'” 

The Scholars from whom he learnt in Kiifah were Sha’bi, Salamah bin 
Kuhail, Manarib bin Dithar, Abii Ishaq Sabi, “Aun bin‘Abdallah, Amr 
bin Murrah, A’mash, Adib bin Thabit al-Angari, Samak bin Harb and 
many others. In Basrah, he learnt from Qatiidah and Shu'bah, famous 
Tabit scholars who had studied Hadith under Sahabah of the Prophet 
Sufyan al-Thauri calls Shu'bah “Amir al-Mu'minin fil Hadith", the 
leader of the believers in Hadith, Shu*bah was so much impressed by and 
attached to Abu Hanifah that once he said of him: “just as I know that 
the sun is bright, I know for certain that learning and Abu Hanifah are 
doubles of each other.”"! Shu'bah had permitted Imam Abi Hanifah to 
teach Hadith and narration, Someone asked Yahya bin Mu’in, one of 
the teachers of Imam al-Bukhari about Abii Hanifah. He replied: “It is 
enough for me to know that Shu’bah had permitted him to teach Hadith 
and narration. Shu'bah after all was Shu’bah.”"” . 

After completing his education in Kifah and Basrah, Imam Abi 
Hanifah went to Makka and Medina, the fountain heads of religious 
learning, and enrolled as a student of the famous scholar ‘Ava bin Abi 
Rabah. ‘Abdallah bin Umar, the son of Caliph Umar, recognising merits 
of ‘Ata bin Abi Rabah, “why do people come to me when‘Ata bin Abi 
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Rabab is there for them to go to?’ During the Hajj period, there used to 
be a government proclamation prohibiting anybody but ‘Ata bin Abi 
Rabah from giving Faldwa (Juristic decision)."* The great scholars like 
‘Aurai, Zuhri and Umar bin Dinar were alumni of his school.!?‘Ata bin 
Rabah interviewed him about his beliefs while enrolling him in his class. 
Aba Hanifah replied: “Sir, 1 do not speak ill of the As/éf (people of 
earlier generations), do not call sinner Kafirs and believe in Qadd and 
Qadar (Predestination and Freewill)”,‘Ata was pleased on hearing this 
and permitted him to be his student,'* Until’Ata’s death in 115 A.H. Aba 
Hanifah always visited him when-ever he visited Makka and respectfully 
sat in his study circles, While in Makka, he also attended the classes of 
Ikramah, a disciple of the famous scholar ‘Abdallah bin ‘Abbas. He had 
the good fortune of learning Hadith and points of Figh from Sayyidnit 
‘Ali, Abii Hurairah, ‘Abdallah bin‘Umar, ‘Aqabah bin'Umar, Safwin, 
Jabir and Abii Qatédah apart from his master ‘Abdallah bin‘Abbis. Itis 
said of Ikramab that he taught at least seventy Tabiim. Said bin Zubair 
was once asked: Did he know of someone more learned than him among 
his contemporaries? He replied that it was Ikramah. Ikramah taught 
Imam Abii Hanifah with great care and personal attention, making him 
so very proficient that he gave Abii Hanifah to exereise personal 
judgement and rulings in his life-time.’ 


His Encounter with Imam Bagir 

Imam Abd Hanifah's fame as a great scholar and his intellectual gifts 
and originality had spread far and wide. But along with his fame also 
increased the adverse remarks of some superficial observers of his being 
a Qayyas, one who made analogical deductions. On his second visit to 
Medina, he met Imam Bagir, when he was introduced to Imam Bagir, 
the latter addressed him in these words: 


“So it is you who contradicts the traditions of my grandfather on the 
basis of Qiyas. Aba Hanifah said: "May Allah forbid. Who dare 
contradict the Hadith? After you sit down, Sir, I shall explain my 
position”, The following conversation that took place between the 
two great men, explains how much attached Imam Abii Hanifah was 
to the fundamental principles of Islam: 

Abu: Hanifah: “Who is the weaker, man or woman?” 

Imam Bagir: “Wo 
Abii Hanifah: “Which of them is entitled to the larger share in the 
inheritance?” 

Imam Biagir: ““The man" 

Abit Hanifah: “Now, if T had been making more deductions through 
analogy, I should have said that the woman should get the larger 
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share, because on the face of it, the weaker one is entitled to more 
consideration, But I have not said s« 
“To take up another subject, which do you think is the higher duty, 
prayer ($aldt) or fasting (Saum)?” 
Imam Bagir: “Prayer (Saldt)” 
Abu Hanifah: “That being the case, it should be permissible for a 
woman during the period of her Hayd (menstruation) to postpone her 
prayers and not her fasts (which is lower than prayers). But the ruling 
I give is that she must postpone her fasting and not her prayers 
(following the foot steps of the Messenger of Allah)” 
Imam Bagir was so much impressed by this dialogue and the firmness of 
Imam Abi: Hanifah’s faith and his love for the Prophet that immediately 
got up and kissed Imam Abu Hanifah’s forehead.” 


His Humility 

Imam Abi Hanifah later learnt for some time from Imam Bagqir 
and Imam Ja‘far diq. Imiim Abt Hanifah as a keen scholar never 
felt below his dignity to learn from anyone. Imam Malik was thir 
years his junior, but he often attended his lectures and 
from him, Imam Malik used to receive him with a great respect and used 
to make him sit beside him. Imim Abi Hanifah is particularly famous 
for having had innumerable teachers, Abd Hafs says that Aba’ Hanifah 
learnt Ahadith from at least four thousand scholars, One main reason 
why Im4m Hanifah attached himself to so many teachers and attended 
so many schools was that he wanted to acquaint himself with the 
different principles and methods in vogue so that by a comparative 
study of them he could arrive at some system of his own.” Although his 
merit was recognised by his teacher Hammid, and had become a real 
Mujtahid, due to his sincere regard he refrained from establishing a 
school of his own even though he was forty years of age, As long 
Hammad lived, he never stretched his feet towards his house out of 
Fespect for his teacher. When Hammad died in 120 A.H., he was offered 
his chair though reluctantly. He saw a dream at this juncture in which he 
saw a dream that he was digging up the Prophet's grave. He was very 
much frightened and wanted to give up the chair. Ibn Sirin comforted 
him and interpreted the dream as an indication that he was the dead 
branches of learning in Islam. It was then that Abo Hanifah settled 
down to teach. He became so very famous that everywhere he travelled, 
people gathered round him for interviews, discussions and debates with 
him. His students came from all over the Muslim World. He was visited 
by a large number of people to listen to his religious discourses so much 
that he began to be suspected of complicity in every upheaval that took 
place in that country 


en 
ned Ahadith 
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iifah's Rejection of Oadis Post: 

In 132 A.H. Umayyads dynasty was overthrown by the Abbasids. The 
first ‘Abbasid Caliph died only after his rule for four years, and was 
succeeded by his brother Mansir. Apart from the extermination of 
Umayyads, Mansir starting pouring out his hatred against the Ah/ al- 
Bait. In 145 A.H. the followers of Muhammad Nafs Zakiyyah took up 
arms against Mansiir, The latter died fighting against Mansur's forces, 
and his brother Ibrahim continued the fight after him. Imam Abu 
Hanifah had supported Ibrahim because of his just cause. Later when 
Ibrahim was overpowered in 146 A.H. by the Caliph, he began toarrest 
the supporters of Ibrahim, one of whom was Imam Abii Hanifah, But 
when he was brought to the court, his courtiers recognised and 
respectfully presented him to the Caliph, saying: “This man is the 
greatest living ‘Alim (learned man)". When Mansur listened to the Imam 
and realised how learned he was, he offered him the post of Qadi 
(Judge), Imam Aba Hanifah declined the offer, saying: “He was not fit 
for the post”. Mangir became angry and shouted: “You are a liar.” He 
immediately retorted: “If 1 am a liar, then my statement that Iam not fi 
for the post of a Qadi is true since a liar cannot be appointed asa Judge. 

Mansir, in anger, took a vow that he would make Abi Hariifah 
accept the post, but the Imim too, boldly vowed not to accept it. The 
Caliph ordered that he should be imprisoned. But his reputation as a 
scholar and teacher made the Caliph to allow him to teach even in the 
prison. Imam Muhammad bin al-Hasan, the famous disciple of Imam 
Abi Hanifah was tutored while in prison. When more and more people 
visited the prison to listen to the Imam, Mansur saw another danger to 
his authority, and decided to poison the Imam. 


In the month of Rajab 150 A.H.., the great Imam died due to the effect 
of poison while he was saying his prayers. The Jandzah prayer was 
performed six times, and each time fifty thousand people took part in 
the prayers. Even after his burial, people kept on coming from different 
places saying funeral prayers for about twenty days 

In 459 A.H., a mausoleum was built on his tomb the Seljuqi ruler Alp 
Arsaliin, and he also built a large Madrasah nearby 


Disciples of Imam Abii Hanifah: 

Imam Abu Hanifah left a large number of disciples behind him. Abul 
Mahasin Shafi'i has listed the names of nine hundred and eighteen 
disciples. But the most well known of them are the following: 


1, Qadi Abi Ydsuf; He was born 113 A.H. and was a son of a poor 
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labourer. Imam Abi Hanifah helped financially to relieve his 
problems. After Imim Abi Hanifah’s death, he was appointed Qadi 
in the year 166 A.H. Caliph Mahdi. Harun al-Rashid appointed 
him Qadi al-Quddr, the Grand Qadi or Chief Justice, As a versatile 
scholar: Apart from his masters over Figh, he was very well versed in 
Hadith. He has written many books which are quoted by Ibn al- 
Nadim in his famous work Kitab al-Fihrist,” but the most well known 
is his Kitah al-Kharaj which is a collection of Justice views on Khara/ 
(tribute), Jizyah Tax, classification of lands according to its 
productivity, etc. etc. He has also fearlessly admonished the Caliph in 
this book. He died in 182 A.H 


2. Muhammad bin al-Hasan al-Shaibani: 

Imam Muhammad was born in 135 A.H. near Damascus, He came to 
Kiifah for his studies. He learnt from Imam Abi Hanifah while he was 
in prison, and after his death, he completed his education under 
Imim Abii Yasuf and went to Medina, where he learnt Hadith from 
Imam Malik. Imim Shafi'Tis one of his eminent pupils. Imam Shafi't 
has said; “Whenever Imam Muhammad expounds a point of law, it 
seemed as if the revealing angel had descended upon him. According 
to al-Nawawi, the famous Muhaddith, Imam Shafi'i once said: “I 
learnt a camel load of learning from Imam Muhammad", Imam 
Abmad bin Hanbal was once asked as to where from he had learnt all 
the subtle points of law, he replied: “From the books of Muhammad 
bin al-Hasan". His famous works are the Mabsut, originally written 
by Abd Yiisuf but revised and edited by him. The other works are 
Jami‘ al-Saghir, Jami" al-Kabir, Ziyadat, Kitab al-Hujaj and Siyar 
Saghir wa Kabir. He died in 189 A.H. 


3. Imam Zufar 

He was born in 110 A.H., and was a great scolar of Hadith and very 
well versed in Qipds. Imim Abii Hanifah usec to call him the greatest 
of his companions in the field of analogical deductions, He died in 
188 AH 


The followers of the Hanafi school have spread throughout the world 
particularly in Asia and Middle East. 


2. Imam Malik Bin Anas 

The period of the sahabah (companions of the Prophet) had just come 
to an end when Imam Malik bin Anas was born. Medina, the city of the 
Prophet (Madinah al-Rasul) and the city par-excellence, was the centre of 
Islamic learning during that period since the disciples or pupils of the 
sahabah (companions of the Prophet), known as the Tabiun,were the 
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recognised masters of Islamic learning who attracted scholars from 
different parts of the Muslim world to Medina. 


rly: Life: 

Malik was born in the year 93 A.H. as mentioned by Samiani in 
his famous work on genealogy Kitab al-Ansab and Dhahabi in his 
Tadhkirkah al-Huffe 

There is little difference of opinion about this date as some scholars 
like Ibn Khallikin have recorded that the Imam was born in 95 A.H. and 
Yafi'T has said that he was born in 94 AH.” 

The Imam belonged to a royal Arab family of Humair from Yemen 
which had settled in Medina after the advent of Islam, Just as the family 
of Imam Malik was famous for their hospitality and other qualities 
before Islam, they became equally well known after they had accepted 
Islam but in a different way altogether. Their services to the cause of 
Islam will be remembered in Islamic history for all time to come. The 
genealogy of the Imam runs as Malik, the son of Anas, the son of AbG 
‘Amir, the son of Umar, the son of Harith, the son of Ghiman, the son of 
Habthil, the son of Umrii, the son of Harith who was also well known as 
Dhil-Subh. It was Ab‘Amir who accepted Islam in the family. Imam 
Maiik’s nickname (Kuniyyah) was ‘Abdallah but when he became very 
famous as a great scholar in Medina, people referred to him as Imam Dar 
al-Hijrah, “the Leader of the House of Migration’ meaning the leader of 
thought in Medina. 

The period of Imam Malik’s birth was the period of rule of the 
Umayyad Caliphate and the reign of Caliph Walid bin‘Abd al-Malik, 
the third ruler of Umayyad dynasty, whose territories had expanded up 
to Spain in Europe, the Maghrib in Africa and India in Asia. Although 
the Umayyads had shifted their capital from Medina to Damascus in 
Syria, the importance of the city of the Prophet had continued as every 
Muslim worth his name would take pride in visiting the Holy City even if 
he had to travel along distance to fulfil his life-long desire. Since Medina 
was no longer the political capital of Islam, it continued its spiritual and 
educational role as was the case in the life time of the Prophet, But Islam 
had spread far and wide, and enthusiastic Muslim scholars, Arabs and 
non-Arabs alike, came and lived in Medina to sit at the feet of the 
famous scholars like Imam Malik bin Anas. 


His Education: ke 

The family of Imam Malik, during his early childhood, had already 
become well known as scholars and teachers in Islamiclearning. Imam’s 
grandfather, who also bore the same name as the Imam, was a famous 
scholar of Hadith and is considered to be one of the authentic narrators 
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of Ahadith was alive until Imam Malik reached the age of ten years. By 
that time Imam Malik had started his schooling, although as a child he 
could not directly benefit from his deep learning except the everlasting 
impressions and the encouraging words of counsel and love played an 
important role in building the character and zeal for learning for the 
Imam. Imim’s uncle Abu Suhail Nafi"was a recognised scholar of 
Hadith and has the fame of being the teacher of Imam Zubri, a very 
famous contemporary of Imam Malik. Imam Malik learnt Ahadith from 
his uncle. Imam's father Anas and his uncle Rabi'were also scholars of 
Hadith as they have narrated ahadith from their father Malik (Imam 
Mailik’s grandfather), Imam Malik was such a keen scholar right from 
the childhood that once his teacher was lecturing to his students and a 
snake fell into his lap from the ceilings. All his students ran away while 
he kept sitting undisturbed as if nothing had happened at all. He was so 
much engrossed in his studies, that even a snake did not move him 


Radim Nafi' bin Abd al-Rahman: 

In the field of Qur'dnic studies, Imam learnt how to read and recite 
the Holy Qur“an according to the established principle, of Tajwid 
from the very famous scholar Abii Radim Nafi‘bin ‘Abd a Rabmin 
who is well known in this field throughout the Muslim world even 
today. Abu Radim died in the year 169 A.H 


2 


Naji-* 

Niifi'was a great scholar of Hadith during the early years of Imam 
Malik’s life. He learnt this science from his famous master‘Abdalliih 
bin’ Umar since Nafiwas his freed slave who served him for 30 years of 
his life. Those who knew the place of ‘Abdallah bin' Umar in Hadith 
literature would realise what a great opportunity it was for Nafi‘to 
Jearn fromuch a great scholar who was always surrounded by pupils 
“Abdallah bin"Umar as the son of Umar bin al-Khattab, the second 
caliph of Islam, and one of the closest companions of the Prophet 
GAW) 

Apart from learning Ahadith from ‘Abdallah bin‘Umar, Nafi‘had 
also the good fortune of serving the other companions and servants in 
the field of Hadith — ‘Aishah, Umm-Salmah, Abii Hurairah, the 
famous narrator of Ahadith, and Abii Said al-Khudri and many 
others, His pupils include not only Imam Malik but other luminaries 
of that period whose names are famous in Islamic learning like Ibn- 
Jarij, Imim Zuhri, Imam Auzai and Ayyib Sakhtiyani. Imam Malik 
was in a habit of asking juristic opinions of his great teacher adding: 
What did Ibn'Umar say about these issues:?" who could be a greater 
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authority ont he juristic decisions and opinions of ‘Abdallah bin 
Umar than his closest man like Nafi; The Imam also loved his teacher 
for bis devotion, integrity and honesty that he often used to say that 
once he heard an opinion on Hadith narrated by Ibn Umar from his 
teacher Nafi‘ he does not need any further proof on the issue. 

This is the reason why Muwartd is full of various Ahadith which are 
narrated by Imam Malik on the authority of Nafi ‘who heard them 
from ‘Abdallah Tbn’Umar. 

The pious caliph‘Umar bin ‘Abdul'Aziz, who himself was a great 
scholar,chose Nafi‘as a teacher of Egyptians and sent him there. It is 
only in Islam that a slave, through his piety, devotion and 
scholarship, could be raised to such a high authority that Ahadith 
narrated by him were considered to be authentic and he was respected 
as a great scholar by the ruling caliphs. He died in 117 A.H. 


3. Ja'far al-Sadiq: 

Imam Ja'far al-Sadiq was also one of the teachers of Imam Malik. 
Apart from being a great scholar, he belonged to the family of the 
Prophet, He was a great grand son of Imam Hussain, the grand son of 
the Prophet. His father, Imam Bigar, was also a great scholar. The 
chain of his narration of Abadith goes back to his father Imam 
Mubammad Bagar, Urwah bin Zubair, Mubammad bin Munkadir 
and ‘Ai Apart from Imim Malik, his pupils included Sufyin al- 
Thawri, Shibah, Abi ‘Asim Yahya Ansari, Imim Abi Hanifah and 
Sufydn bin ‘Aiyiyyah. Imim Jafar al-Sdiq died in 198 A.H, 


4, Muhammad bin Yahya al- Ansari: 

Muhammad bin Yahya was another teacher of Imim Malik. He 
was also a Tabi‘, He used to teach in Masjid al-Nabawi, the Prophetic 
Mosque in Medina. Muhammad bin Yahya died in 121 A.H, at the 
age of 74 years, 

5. Abit Hazim Salmah bin Dina 

Abi Hazim was another Tabi‘f scholar and a teacher of Imam 
pars He also used to teach in the Prophetic Mosque, and died in 140 
6. Yahya bin Said: 

Yahya bin Said was also a Tabi’ ‘Zscholar and pupil of Imam ‘Alibin 
Zain al-Abidin bin Husain and ‘Adi bin Thabit and Anas bin Malik, 
Apart from Imam Malik, Hammad, Shaabah, Sufyan al-Thauri were 
his illustrious pupils. He died in 143 A.H. 

7. Hishém bin*U'rwah: 
Hisham bin‘ U'twah a venerable and well known Tabi, was also a 
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teacher of Imim Malik. He had heard traditions from many 
companions and was the teacher of several other great scholars of 
Hadith, like Sufyn al-Thawn and Sufyan bin ‘Ayniyyah, Later, he 
went to Kifah in the period of Khalifah Abu Ja‘afar Mansir, ‘the 
‘Abbasid, and people flocked round him to listen to his lessons on 
Tafsir and Hadith Caliph Mansiir greatly respected him and led the 
funeral prayers when Hishhm died, According to Ibn Sa'd, he was 
reliable in the science of Hadith and knew large number of Ahadith. 
Abii Hatim was described him as the /mam in the science of Hadith 


The Famous Pupils of Imam Méalik and the Authentic Copyist of The 
Muwarta. 

Imam Malik’s fame spread far and wide and the contemporary 
scholars from different parts of the Muslim world of that period 
considered it to be a great privilege to sit in the circle of the great Imim 
and listen to his lessons on Hadith and exhortations on various juristic 
and legal issues, Many of them took down full notes and copied the text 
of the Muwartd, the famous collection of Hadith by their teacher, This 
activity helped a great deal since these scholars returned to their 
respective countries with an authentic copy of the Muwatsd on which 
they based their teachings of Ahadith and jurisprudence of Imam Malik 
Their number reaches to about 1300 scholars who came to learn from 
him. We shall give a brief biographical sketch of the most prominent of 
these scholars which would also help us to see why their copies of the 
Muwattd have remained the most authentic so far. 


1. Yahya bin Yahya al-Masmudi (d. 234 A.H.) belonged to the Berber 
tribe of Spain. He travelled twice to see Imim Malik to learn from 
him and then returned to his country to teach the science of Hadith 
and Jurisprudence, The Emir of Cordova asked him to accept an 
appointment as the Qadi of Cordova, but he declined. He was a very 
pious man of his time. Yahya went to Medina in the last year of Imam 
Malik’s life and learnt from him the famous Muwaytd except three 
chapters from the Book of I"tikaf since Imam Malik died later in the 
year in 149 A.H. Yahya was present in his funeral prayers and burial, 
Yahya also came closer to other pupils of Imam Malik like'Abdullah 
bin Wahab, Laith bin Sa’d al-Masri, Sufyan bin ‘Aiyinah and Ibn al- 
Qasim, the author of Al-Mudawwahah. —_ 

It is through his narrations that a/-Muwarta became well known in 
the Maghrib. He died in 234 A.H. 


2. The other famous pupil of Imam Malik was Ton Wahb Abu 
Muhammad ‘Abdallah bin Salmah al-Fahri al Masri. His famous 
works include a/-Jami al-Hadith, Kitab al-Manasik, Kitab al-Maghazi 
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and Kitab Tafsir al-Muwatta. He died in 199 A.H. 


3. Abi Abdallah ‘Abd al-Rahman Abd al-Rabman binal-Qasim bin 
Khalid al-Thasrl was another illustrious pupil of Imam Malik. He 
died in Egypt in 191 A.H. 


The other pupils were: 
Abu ‘Abd alRabman ‘Abdallah bin Muslimah al-Harith. (d. 221 
AH.) 

‘Abdallah bin Yiisuf al-Damishgi 

Abii Yahya Ma‘an bin! [si bin Dinar al-Madani (d. 198 AH.) 

Said bin Kathir bin Afir bin Muslim al-Ansari (d. 226 A.H.) 

Yahya bin Yahyf bin Bikir al-Magri (d, 231 A-H.) 

Abi Magab al-Zubri, Qadi of Medina (d. 242 A.H.) 

Masab al-Zubairi 

Muhammad bin al-Mubarak 

Muhammad bin al-Hasan al-Shaibani. 

All the above scholars have left the most authentic copies of al- 
Muwatta which they learnt from Imam Malik. 

Those who benefited from the study circle of Imam Malik included 
the‘Abbiisid Caliphs like Abu Ja‘far Mansiir, Mahdi, Haein al-Rashid 
and his sons Amin and Mamiin al-Rashid, and the learned Jurists like 
‘Abii Hanifah, Imim Shafi‘, Imam Mubammad bin_al-Hasan al- 
Shaybini, Qadi Abi Yusuf and Imim fbn Qasim al-Maliki 


am Malik as a Teacher 

According to Dhahabr in his famous work Tadhkirah al-Huff@z, even 
Imam Abu Hanifah used fo sit in the Presence of Invam Malik with such 
respect as one sits in the presence of one’s teacher, Although it reflects 
great humility on the part of the older scholar Abu Hanifah, it never the 
less shows the great respect with which Imam Abu Hanifah held Imam 
Malik bin Anas, 

Imam Malik’s method of teaching his pupils was also unique in his 
time, and it is the same system which is followed in our traditional 
Qur'inic schools and in the mosque-teachings and preachings in West 
Africa till today. Imam Malik liked his pupils to read aloud while he 
himself listened."* Some people objected to this system. Yahya bin Salam 
did not like this method and left his school simply on this ground, 

Imam Malik, the teacher would sit on a high seat with the book of 
Allah and his collection of Hadith by his side and the students will sit 
around the teacher, and they would jot down notes of the lectures of the 
Imam. If the number of pupils grow very large, one of the most bright 
pupils with strong memory would stand up and repeat the teacher's 
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words without altering the theme and substance of the master’s words 
The person chosen by Imam Malik to do this job was Iba Ulliyyah and 
Imam’s contemporary scholar, Ibn Shu'ba, had chosen Adam bin Abi 
Ayas for the same function. 

Imam Milik’s contemporaries were luminaries in the field of Islamic 
scholarship and particularly Islamic jurisprudence, The scholars who 
were alive at that time were Imam Auzai in Syria, Hammad at Basrah, 
Imam Abi Hanifah and Sufyan al-Thawri at Kifah, Laith in Egypt 


Imam Malik as a Muhaddith and a Jurist 

As a great Muhaddith that is a scholar and authority on the science of 
Hadith, he scrutinized alll kinds of narrations, sermons of the Prophet, 
expatiation on Qur’anic and other stories, sayings about excellences and 
the biographical narrations by the Sahaba of the Prophet, the 
explanations of Qur'an and Hadith by the Sahaba and their way of life. 
He then compiled about a thousand ahddith after careful consideration 
in his famous Muwarta. 

Alll his legal theories and its codification is based on the Hadith and 
Sunnah of the Prophet. Weakness in quoting the traditions and giving a 
legal judgement based on them would always,create problems for the 
later generation. This is the reason why Auzal, a recognised Mujtahid 
and a great scholar and contemporary of Imam Malik in Syria, could 
not influence people to accept him as a master and founder of a school of 
jurisprudence as is acclaimed Imam Malik. This is further confirmed 
whem someone asked Imam Ahmad bin Hanbal his opinion of Auzai, 
He replied; “He is weak in Hadith and weak in judgement." 

Although Imim Malik is a famous Muhaddith (Traditionist) his legal 
theories and decisions required the use of Jjrihdd. Ibn Qutaibah (d. 276 
A.H.) the famous traditionist, therefore has enumerated him as one of 
the Ah/ al-Ray in a chapter of the same name in his Kitab al-Ma'drif, 

During the period of Imam Malik, the famous scholars of Hadith were 
of two categories although both of them were engaged in rendering their 
best servies to the science of Hadith with utmost respect to the Prophet 
and his companions. One group concerned themselves with collecting 
Ahadith and Riwayar (narrations). The collection of Hadith was also a 
marathon task, and it required travelling from place to place even to 
record one Hadith and establish the chain of its narrators, The other 
group of pious scholars collected and examined the Ahadith with a view 
to deducing from them commandments and juristic decisions. 

Imam Malik was so very careful in selecting the Hadith while 
compiling his famous word A/-Muwazta that he even did not include the 
narrations made by his father Anas and his uncle Rabi on the authority 
of his grandfather 
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As a jurist he fearlessly gave his ferdwe (juristic decisions) even if the 
ruling Caliphs disliked it, Once he was asked to give fatwah about a 
divorce given under durress. Other Imams said that it will be considered 
as a divorce even if given forcibly, but Imam Malik said that there would 
be no divorce, Ja'tar bin Sulaiman, the governor of Medina and a 
cousin brother of Caliph Mansiir ordered Imam Malik not to give such 
Fatwah, but the Imam publicly gave his opinion and was flogged because 
of this 

Imam Milik used to refrain from giving Fatwah if they were asked 
from distant places. Once a man came after travelling for about six 
months and sought Imiim’s legal opinion, the Imam replied: “Please tell 
your people that Imidm Milik has said that he cannot give answer to that 
question.” Ibn Abi Uways has said that once Imam Malik told him that 
sometimes such questions are posed to him that out of anxiety he cannot 
cat or drink, If' someone corrected him in any juristic opinion, the Imam. 
used to accept it immediately 

Imim Malik has not narrated any Hadith or opinion from the great 
scholars of Iraq. Shu‘aib bin Harab once asked Imam Malik: “Why 
have you not narrated anything from the people of Iraq? Imam replied: 
“Our elders (as/af) have not narrated anything from them, hence our 
youngers have also not narrated anything from their youngers.” In 
reality, he had nothing against the'Ulama of Basrah, Baghdad and 
Kifah. One of his Shuyikh (teachers) was Ayytb Sakhtiyani, a well 
known TabiT who came from Basrah, and he respected his 
contemporary scholars from Iraq whenever they visited him and sat in 
his lessons, Many of his renowned pupils also came from Iraq 


The Medinan Figh 

The greatest contribution that Imam Malik made was the codification 
of the Medinan Figh. Medina was the centre where all branches of 
Islamic learning were taught by great scholars and dedicated persons 
who had learnt the science of the Qur'an, the Hadith and the principles 
of jurisprudence from the Prophet and his companions. The 
companions having all departed one after another, the famous Tabi'in 
scholars were still living in Medina in the time of Imam Malik. There 
were seven outstanding Tabi'in who have become central figures in Figh 
and Hadith, and all questions of law were generally referred to them: 
Two such names are Sulaiman and Salim bin ‘Abdullah, Sulainian was a 
slave of Maiminah, the mother of Muslims and wife of the Prophet and 
Salim was the grandson of Umar and was taught by his father‘Abdullah 
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bin‘Umar. These Tabi'in constituted a consultative body to which all 
Shari'ah questions were referred. The Medinan Figh that Imam Malik 
codified was the outcome of the exercise of these pious Tabi'in based on 
the authority of the opinions of the sahabah and the Prophet 

Imam Malik died on 11th Rabi‘al-Awwal, in the year of 179 A.H. atthe 
age of 86 years, and was buried in Jannar al-Bagi in Medina 


The Muwatta of Imam Malik: As Assessment 


Professor N, J, Coulson, in his book “A History 
said that “In the jurisprudence of the years 770-800 the reasoning of 
individual scholars, local consensus and the reported precedents 
(Sunnah) of Mubammad (s.A.W ) lay in uncasy juxtaposition. This stage 


of legal development is mirrored in the first written compending law 
produced in Islam -the Muswayta of the Medinan scholar Malik bin Anas 
(d, 796)".?” Those who are well versed in Figh and Usil al-Figh as well as 
the science of Hadith will be able to realise that this is far from truth. The 
Muwayid of Imim Malik does pot ‘mirror’ in any sense the uneasy 


juxtaposition of the reasoning of individual scholars, local consensus 
and the reported precedents of the Prophet, but it is the most authentic 
compilation of Ahddith and some of their interpretations by the sahabah 
and the Tabi'un on all important aspects of a Muslim’s way of life 
Hence, the Muwayrd begins with the sala7 (Five Daily Prayers) and then 
goes on the Ahadith dealing with other pillars of Islam, and then comes 
to various legal aspects as taught through the precepts of the Prophet 
and understood and practised by the sahabah and the Tabi iin. 

The style of Muwarrd followed by Imam Malik is such that it helps a 
reader to understand, first of all, what the Holy Prophet «S.4,W.) has to 
say on the subject. Since, the final authority in Shari'ah is to be derived 
from the Qur'an and the Sunnah, any Hadith conflicting with the 
teachings and the spirit of the Qur'an is not to be regarded as a Hadith 
but a mere fabrication. The invariable practice of Malik to begin his 
discussion of legal topic by quoting relevant Afddith or a precedent of 
the sahabah based on these authorities, makes the Muwarld most 
authentic. Imam Muhammad bin Idns al Shafi has rightly said 
therefore, that “there is no book that has come up on the surface of the 
earth, after the book of Allah, more authentic than the Book of Malik 

There has never appeared a book after the Book of Allah more 
authentic than the book of Malik (ic. Muwaytd).“ In another narration 
Imam Shafi'i is reported to have said 
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“There has never appeared on earth a Book that is closest 10 the Qur'n than the 
Book of Malik” 
In yet another narration, Imam Shafi'l has narrated that Muwartd is 
most useful book after the Qur’an.** * 
Imam Shafi authenticity is unquestionable, as he is also the Imam of 
a school of Islamic theology and jurisprudence. Imam Ahmad bin 
Hanbal has said about Imam Shafi'i's mastery over Muwarid in the 
following words: 
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1 studied alMiwortd under ten of Milik’s students who used to memorize it 
Finally I checked my memorization by reading it 10 alShaf'l's because he was the 
most perfect among them." 


Now whose opinion are we going to consider more reliable? The 
Western scholars or Imam al-Shafi's? Naturally, every Muslim the 
world over, will accept the judgement of the latter. The Western scholars 
view about the Muwarfd is merely as follows: . 

“Malik’s chosen method of composing his treaties (Muwarsa) was first 
to report such precedents as were known, and then to consider them, 
interpret them, and accept them or otherwise in the light of his own 
reasoning and the legal tradition of Medina. His supreme criterion was 
the local consensus of opinion, and there was nothing so sacrosanct about 
Traditions (Ahadith) from the Prophet or other precedents that enabled 
them to override his authority in cases of conflict, The Muwarta is 
essentially a manual of the doctrine currently endorsed by the 
establishment in Medina.” . 

One wonders whether it is true that Imam Malik ever wanted to report 
the precedents which were known in Medina circles and then consider, 
interpret and accept or reject them according to his mere reasoning and 
whether his supreme creation was really to obtain the local consensus of 
opinion as mentioned by the Western scholars and that in reality he did. 
not hald anything sacrosanct about Ahadith from the Prophet or other 
precedents from the sahaba and Tabi‘un Imam Malik’s intention as can 
be understood from the following incident narrated by Al-Tabari, was 
to render the guidance of the authentic Ahadith and the exact practice of 
the time = of the sahaba and the Tab/*un in the heartland of Islam and in 
the city of the Prophet, city par excellence. This was the reason why he 
actually collected ten thousand chapters which he calls book (Kitab).’ 
It is narrated by Muhammad bin’ Umar who said that he heard from 
Imam Malik bin Anas the following: 
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"When the ‘Abbasid Caliph Abii Ja‘far al-Mansir performed his 
pilgrimage (and came to Medina), he called me. When I met him, I 
narrated Ahadith. He asked me some questions and I replied. Then he 
said "I desire that I may make copies of your book Muwarid and then 
send them to all the Muslim countries and order people to act upon 
them, and do not cross the limits’. He(Imam Malik) replied: *O Amir al- 
Muminin, do not do so”. 

Imam Malik was a great Imam who wished to revive the practice of 
the Sunnah of the Prophet and he spent his life in collecting the Ahadith 
and chose the most authentic ones to be included in his Muwatta. To say 
that there was nothing sacrosanct about the Afadith of the Prophet, is to 
put a very grave charge against the pious life of Imim Malik and 
amounts to the Imam’s lack of respect and love for the Prophet. The 
Muwarra is not_merely a manual of doctrines but is in the foremost a 
manual of Hadith and the authentic guide on the Shari'ah of Islam. 

The same Western Scholar, while discussing the genesis of Shari'ah 
law, further confuses the prevailing situation in Imim Malik's time. He 
says: “It should finally be stressed that there was no suggestion, at this 
stage, that the Prophet was other than a human interpreter of the Divine 
Revelation, his authority lay in the fact that he was closest, in time and 
spirit, to the Qur'an and as such was the ultimate starting-point of the 
Islamic sunnah." This is a widespread misunderstanding among the 
non-Muslim scholars of Islam who write their books on Islam without 
any respect to the /man (belief) of all Muslims. In the time of Imam 
Malik, before this period and in subsequent stages, that every Muslim, 
through his commitment to the shahddah, believes that Prophet 
Muhammad is not merely “a human interpreter of the Divine 
revelation”, but he was the Messenger of Allah (Rasil Allah). His 
authority did not lie merely “in the fact that he was closest, in time and 
spirit, to the Qur'an”, and as such was the ultimate starting-point of the 
Islamic Sunnah, but he was the person on whom the Holy Qur’an was 
revealed for the guidance of mankind, and, hence, he was the best 
interpreter of the Qur'an. 


3. Imam Muhammad Idris al-Shafi 


Abia Muhammad ‘Abdal Rahman bin Abi Hatim al-Razi" who died in 
327 AH/938 AD is the earliest and most accurate biographer of Imam 
Al-Shafi'i who says that Muhammad Idris Al-Shafi‘i was born at Gaza, 
a small town on the Meditterean Sea. Some other biographers say that 
he was born in Asqalan (Askelon) which is not far from Gaza in the year 
150 AH/767 AD. He belonged to the tribe of Quraish, and thus was a 
descendant of Prophet Muhammad. After his father's death, his mother 
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took him to Palestine and lived with a Yamenic tribe to which her 
ancestors belonged. Later she travelled to Mecca with Al-Shafi'l when 
he was ten years old.!* From his early childhood he displayed a sharp 
intelligence and was excellent in memorizing things. He was eloquentin 
speech and was very good in poetry and Arabic language apart from his 
legal studies. 


His Early Lif 

‘As a child Shafi'l was very intelligent and a bright boy, always very 
keen to learn the traditional Islamic sciences. Like every Muslim child in 
those days, he began his studies with the learning of the Qur'an and 
memorized it at the carly age of seven years, During that time Imam 
Millik’s famous work Al-Muwartd was a very well known book on 
Hadith and Figh in Hiyaz and other parts of the Muslim world. We are 
told that Al-Shafi'i memorized complete A-Muwarrd at the age of 
fifteen,” He studied Islamic jurisprudence under the well known scholar 
Muslim bin Khalid al-Zanj, the Muft of Mecca (died in 180 AH/796 
AD) and Sufyan bin‘Uyayana (died 198 AH/813 AD).”” 

He left Mecca for Medina to study at the feet of imam bin Anas, a well 
known scholar and jurist in Medina during that time, Imam Al 
was then twenty years of age, and continued his study with Imaim Malik 
until the latter's death in the year 179 AH/796 AD, By the time of Imam 
Malik’s death, Al-Shati't had already gained reputation as a famous 
jurist in Hijaz and other places."* 


Shaft'i in traq 

When the governor of Yemen visited Medina, he was so much 
impressed by the great learning of Al-Shaff'l that he persuaded him to 
take up a government position as an administrator which al-Shafi'i 
accepted for a short while, We were told that Al-Shafi'r's frankness 
brought him in conflict with the government officials and was deported 
to Iraq in heavy ¢ ns in 18? AH/803 AD. Various unfounded 
jons including that of conspiracy were levelled against him. This 
happened during the Caliphate of Hirin al-Rashid of the ‘Abbasid 
dynasty. _ 

Al-Shati'l was presented to the Caliph along with other conspirators 
but he was pardoned by the Caliph when the eloquent Al-Shafi'i 
successfully defended himself, In the court of Hanin al-Rashid, itis said, 
he discussed with the Caliph every conceivable branch of knowledge 
including Greek medicine and philosophies in their original languages. 
Fortunately for him Imim Muhammad bin Al-Hasan al-Shaybam (died 
189 AH/80S AD) the famous Hanafi jurist, was present in the court of 
Hiriin, He helped him by saying that Al-Shafi'i was a famous scholar of 
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Figh and his life must be spared. Al-Shafi'i's discussion with I 
much delighted the Caliph that he became his patron.” Al-Shafi'l found 
peace of mind and heart in Baghdad and devoted his time to serious 
studies with Imam Al-Shaybani 

With his bitter experience of the past government service, he vowed 
Not to take up any government jobagain, although he was patronised by 
the Caliph 

Al-Shafii who had so far studied in depth under Imam Malik had 
made him an expert on the Maliki school of thought, but now, in 
Baghdad, he had a new opportunity to go deep into the Hanafi school of 
Islamic jurisprudence. He lived with the Hanafi jurists and discussed 
with them on various legal issued defending the position of his master 
Imam Malik,’ and became reputed as an upholder of Ahddith, Thus, Al- 
Shafi't had the privilege of studying in depth of both the Maliki and 
Hanafi systems. 


His Study of Hanafi and Maliki Schools 

Al-Shafi'r then moved to Egypt in the year 188 AH/804 AD via 
Hariran, Syria and Mecea. Because of his earlier stay in Mecca, as well as 
his growing fame as an eminent jurist, he was well received in Mecca 
where he delivered lectures in Haram al-Sharif, During the course of hig 
lectures, Al-Shafii who was an expert on both Maliki and Hanafi 
schools of thought, expressed various differences of opinions with and 
departures from the legal position of Imim Abu Hanifah and Imim 
Malik. Many of his supporters, who followed the Maliki system, were 
disappointed on listening to his discourses, but he still made impact on 
some scholars, one of whom was Imam Ahmad bin Hanbal, who was 
then studying in Mecca. In spite of his difference of opinion with Imam 
Malik, Imam Al-Shafi'l respected the Muwarya of Imiim Malik so much 
so that he says: “there has never appeared on earth a book that is closer 
to the Qur'an than the book of Malik. In yetanothr narration he has said 
that Muwarid is the most useful book after the Qur'in.*! 

Later he returned to Baghdad to spend a short period of three or four 
years in 194 AH/810 AD. While he was in Baghdad, Caliph Mamun Al- 
Rashid (died 218 AH/833 AD) invited him to occupy the position of Af- 
Qadi (judge), but Al-Shafi'i refused to accept the position? In the 
meantime, he was invited to come to Egypt by ‘Abdallah bin Masa. He 
left Baghdad finally in the year 198 AH/814 AD at the age of 50 years. 
Some of his biographers say that since Al-Shafi'l vehemently opposed 
the Mutazilite doctrine, which the ruling Caliph also supported, he 
decided to leave Baghdad as quickly as possible.” 


iriin so 
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‘Al-Shafi't found himself in a peaceful and congenial atmosphere in 
Egypt. It was here that most of his mature works were written. He was 
always surrounded by large numbers of scholars from different parts of 
the world who came to learn Figh and Usul al-Figh from him. His leading 
disciples like Rabi bin Sulaiman al-Marali (died 270 AH/880 AD) Abi 
Yakub al-Ruwayti (died 231 AH/845 AD) and Abu Ibrahim bin Yahya 
al-Muzani (died 274 AH/877 AD) and many others keenly heard his 
discourses and every word that the great master uttered was recorded by 
them, It was the practice of Imam al-Shafi'l that whatever was written 
down by his disciples was read aloud to him and he would go on 
correcting the text? This is the reason why the most accurate discourse 
of Imam al-Shafi'i has come down to us, The famous works of Al-Shafi 
like Kitab al-Umm and Risalah are the most famous contributions in the 
field of Islamic legal system. 

Imam Shafi'T was a man of impressive personality and was well- 
known for his straight forwardness and taqwah (piety). He lived his life 
with meagre resources. Still he was very generous to the poor and the 
needy, His biographer Al-Razi says that he was in a habit of givingaway 
to the poor everything that he could lay his hands on 


His Death ‘ 

It is a pity that at times the difference of opinion of Ulama are not 
tolerated by some shallow minded followers of certain savants as can be 
seen in the case of Al-Shafi'i's differences of opinion from his master 
Ini a 


m Malik, It is said that a man called Fityan, a follower of Imam 
k in Egypt was defeated in arguments by Al-Shaff'i during his 
learned lectures and discourses, as a result Fityan's followers attacked 
Al-Shafi't after one of his lectures, and badly injured him. A few days 
later Al-Shafi'i died." There is another view as well that Imam Al- 
Shafi't suffered from a serious intestinal illness which made him very 
weak during the last years of his life, and he died asa result of the natural 
illness on the last day of Rajab in the year 204 AH/20th January 820 AD 
in the old Cairo, in Egypt. He was buried near Mount al-Muqattam. 
About four centuries after his death a big domed Mausoleum was built 
at his grave by the Ayyubid Sultan, Malik al-Kamil in the year 608 
AH/1212 AD, 


Al-Shafi'Ts Famous Works 

Out of the two great works of Imam AI-Shafi', Kitab al-Risalah Fiz 
Usil al-Figh, commonly known as al-Risilah, the most famous book of 
Islamic Jurisprudence. Imam al-Shafi'i himself refers to a/-Risalah very 
often as “our book” or “my book", showing the importance he himself 
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attached to al-Risalah. 

Perhaps there were two books of the same name. The old risalah and 
the new Risalah. In the old Risalah, Shafi'i set forth the system of the 
Qur'an including those general and particular rules, abrogating and 
abrogated communications and the Sunnah as the authoritative source 
of the Shari'ah. It also included discourse on Jima and Qiyas 
Unfortunately, this text of old Risdlah has not reached us except a few 
passages which are reproduced by some other scholars in their books 

The new Risalah which has come down to us has made a great impact 
‘on the Islamic Jurisprudence in general. It gained him a title of the father 
of Islamic Jurisprudence. Risalah was composed in Egypt after Al- 
Shafi'i had settled there. Therefore, it reflects the mature legal opinions 
of Imam Al-Shafi'i while he was at the Zenith of his career as a learned 
man in the field of Jurisprudence. In the Risalah Imiim Shafi'l has not 
only emphasized the Sunnah as the source of Shari'ah but also draws 
heavily on Sunnah in formulating the rules of law. In reality, the Risalah 
was written mainly to defend the view points of traditionalists 
concerning the over-riding authority of the Sunnah. His greatest 
authority on Sunnah was Imam Malik and Sufyan bin Uyayna, whom he 
quotes time and time again 

On the other hand, his main experience was derived from intense 
debates that he had written with the Hanafi jurists during his stay in 
Baghdad. His discussions with the Hanafi jursits had made a great 
influence in his legal thoughts particularly during his stay with Imam 
Muhammad ini. In his other famous book, Kitab al-Umm 
Imam Al-Shafi'i has devoted the whole section of the book to his 
discussion with eminent jurists of his time like Imam Malik, Imam 
Auzai, Imam Ab6-Hanifah, Imam Abi-Ydsuf and Imam Muhammad 
Al-Shaibani. This book shows how great a scholar Imam Shafi) was 
that he had studied the works of these eminent jurists with great care and 
profoundity . 

Imam Al-Shafi'i was undoubtedly a great jurist and an eminent 
scholar of Hadith who will always be remembered by people for all time 
to come, So much impact has been made by Al-Shafi's in the field of 
Islamic jurisprudence that the Shafi'l school is named after him, and 
millions of followers today are proud to follow his footsteps in various 
juristic opinions that he has left behind for their guidance. His followers 
are mainly found in Yemen, Egypt, Syria, in countries of south East Asia 
like Malaysia, Indonesia, East Africa and to some extent scattered in all 
parts of the Muslim World 
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4, Imam Ahmad bin Muhammad bin Hanbat 


Imam Abia Abdallah Abmad bin Muhammad bin Hanbal was born in 
Marw on 20th of Rabi-al-Awwal in the year 16% AH. His father, 
Muhammad was reputed as a warrior (Mujahid) who lived in Basrah in 
Iraq, It is said that when his father went to Marw as a ghaz? Imam 
Ahmad was born during his sojourn in Marw. While still an infant he 
was brought to Baghdad where his father died at a very early age of 
thirty, The entire responsibility of bringing him up was thus thrown on 
his mother Safiyah bint Maiminah bint Malik AlsShaibani 


His Early Life 

Imam Ahmad was a very inquisitive and intelligent child, keenly 
interested in furthering his education, He began his early study of 
Hadith literawure in the year 179 AH; when he was only sixteen years old 
It is said that he became such at scholar of Hadith that he 
remembered almost a million Ahddith, He based, therefore, his juristic 
opinions solely on ahadirh and became an eminent jurist in his time as 
well as all the time to come. 


Iii Ahmad’ s Teachers 

The following scholars were the teachers of Imim Ahmad bin 
Hanbal Iman Muhammad al Shafi", Bishr bin al-Mutaddal, Ismail bin 
. Jarir bin ‘Abdul Hamid, Yahya bin Said bin al-Qaryan Abu 
Da'dd. ‘Abdallah bin Namir, Waki bin al-Jarrah, some of his teachers 
have narrated Ahadith from this illustrious pupil, They are Abu Daud, 
Aswal bin Amir, Imam al-Shafi'i. Yahya bin Adam: Imam Bukhari, 
nn 

His Mluatrious pupils include Abii Bakral-Alhram, Hanbal bin Ishaq. 
Abul Qasim al-Baghwi and many others 


Relationship Between Imam Ahmad and Imam Shaft 

The famous scholar Abu-Bakr al-Baihagi has mentioned Shafi"ias the 
most important teacher of Imam Ahmad, It is truc that Imam Abmad 
had special attachment with Imam Shafi’? as seen through most of his 
narrations in his famous book Musnad Ahmad which are derived from 
Imam Shafi’. Imam Shati'i also had a great respect for lmam Ahmad 
because of his sincerity of purpose and outstanding scholarship. Once, 
when [mim Shafi'i met Imam Ahmad in Baghdad in 199 AH, the former 
asked Imam Ahmad to acquaint him with any ahadith that he had traced 
as correct either from Hijaz, Syria or Iraq which he would like to put 
into practice, He further added that he was not like the theologians of 
Hijaz who would not like to accept their hadith which has spread in other 
parts of Muslim world branding as untrue or about which the Hijaz 
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‘Ulama say." We do not consider them trae nor untrue”, but as faras 1 
am concerned | act on the true hadith no matter from where L find it 
Imam Shafi‘i, in spite of his being the most learned in his time, used to 
refer to Imam Ahmad whenever he had any difficulty about ahadith.* 
Imiim Shafi has described Imam Ahmad as the “Most learned in the 
affairs of ahadith. 


Imam Ahmad's Tagwah 

Imam Abmad was a very pious scholar who devoted all his life in the 
service of ahadith and Figh, Once, when ‘Abbasid Caliph Harun al- 
Rashid told Imam Shaffi' that he needed a Qadito be sent to Yemen, 
Imam Shifi'i spoke to Imam Ahmad bin Hanbal who was then thirty 
years of age and a student in the study circle of Imam Shafi'i, Imam 
Ahmad refused blunty saying. “I came to your place in search of 
knowledge and not that you thrust upon me a delicate position of & 
Qadi.” Imam Shafi then kept quiet. Imam Ahmad was so very pious 
that even he did not like to pray behind his son or his uncle nor he went 
to their houses to eat because both of them had accepted government 
positions under the Caliph. It is said that once he was very hungry for 
three days, and he did not have anything in the house. His wife borrowed 
a little flour from a neighbour and wanted to make bread as quickly as 
possible. She rushed to her son's house to bake the bread, Imam Ahmad 
did not like it and from that day onwards asked that the door leading to 
his son’s house be closed. He did so because his son was an employee of 
the Caliph. 
Once Caliph Mamisnal-Rashid distributed some gold as Sadagah 
nong the scholars af Ahddith. While all the traditionists accepted it, 
Imam Ahmad refused to accept. When Imam Ahmad was in Yemen, his 
financial condition was very weak, His teacher, Shaikh Abdur Razaq the 
famous Muhaddith and author of Musannaf came to know about it, and 
took a handful of dinar and presented it to Imam Ahmad. Imirfi Apmad 
replied, “I do not need them” His condition at that time was such that his 
clothes had almost worn out, and he had no other dress to put on. He 
tried to hide himself in his house and closed the doors. People came in 
search of him and came to know the reason for his hide out, They tried to 
offer a little money but Imam only accepted one dinar out of it on a 
condition that he would repay by rendering some service by writing or 
copying a book 

The famous Muhaddith Abii Datid says about Imim Ahmad that tosit 
in his company was a matter of gaining great reward in the next world 
(al-Akhirah). He never quarrelled with any onc in all his life. The scholar 
Baihagi has reported from Imam Ahmad that when someone asked him 
a definition of a Mutawakkil (one who relies on Allah), Imam Abmad 
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that one who does not pin any hope on any one but Allah. 


His Inquisition 

Tmam Ahmad bin Hanbal in the later years of his life challenged even 
the Caliph and his religious authority. As a result, he was imprisoned for 
a long time and was treated very harshly by the rulers, But as a man of 
conscience, he never surrendered to the wrong-headed views of the 
authorities, There exists a lot of material on his inquisition. The 
suffering of Imam Ahmad really started when he came into conflict with 
the mutazilites and their philosophical ideologies. The mutazilites were 
the free thinkers and were patronized unfortunately by Caliph Maimun 
al-Rashid, Mutasim Billih and Al-Wathiq who had accepted the 
Mutazilite view-point and made it an official creed and had imposed it as 
a duty on all Muslims to follow it. Imam Ahmad and other traditionists 
flatly refused mutazilites doctrines and condemned the mischief of the 
creation of the Qur'an which was supported by the ruling ‘Abbasid 
Caliphs. It was for this reason that he was brought before the inquisition 
from Baghdad to Tarsus in very heavy chains. Particularly, it was during 
the reign of Caliph Mutasim Billah, that he patiently suffered corporal 
punishment and secluded imprisonment 

The Caliph recognising the learning and piety of Imam Ahmad went 
to him from time to time to request him to accept the creed of the 
Miitazilites in which case the Caliph himself would free him from all the 
chains and would become his follower and he would become the most 
favourite courtier. But Imam Abmad refused to surrender to the 
confused Mutazilite ideology. In anger, Caliph Mutasim ordered his 
servants to trample him under their feet and many of his joints were 
dislocated as a result of this cruelty 

The Imim was kept in heavy chains. He was thrown in a prison in 
Baghdad where he spent nearly thirty months. There was no light in the 
cell, and he was not given a lamp at night. When the Imim insisted on his 
traditional belief and did not agreed with the miltazilite doctrines put 
forward by ‘Abdal-Rabman al-Mutazili and Ishaq bin Ibrahim al 
Mutazili, a large group of executioners were brought, his hands were 
tied and he was whipped until unconscious. But in spite of all the 
atrocities, and blood flowing due to flogging, Imam Ahmad kept on 
saying that Qur'an is uncreated, it is the knowledge of Allah (‘Tim Allah) 
and one who said that the knowledge of Allah is created has committed 
the sin of disbelief (Kufr). Mutasim, the Caliph was scared of his future 
in this world and the next world, and ordered the punishment to be 
stopped and chains to be removed on 25th Ramadan in the year 221 
A.H."! The wounds began to heal andMutasim made sure that his 
deputies came and enquired of the health of the Imam. He repented for 
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his actions. Imim Ahmad forgave all except those who had committed a 
great sin against the Book of Allah. Imam Bukhari says that when news. 
of Imam’s suffering reached Basrah, Abul Walid Tiyalsi said: “If Imam 
Ahmad had been born among the Israelites, perhaps he would have been 
a Prophet of Allah.” 


His Works 
Imam Ahmad has written many books, but the most important of them 
are Kitab al-Amal, Kitab al Tafsir, Kitab al Nasikh wal Mansickh, Kitab 
al-Zahid, Kitab al Masatil, Kitab al-Fadd’it. Kitab al-Mansik and Kitab 
al-Iman . The most well known work. of Imim Ahmad is his Al-Musnad 
in which the Imam has narrated more than fifty thousand and seven 
hundred thousand ahadith that he had collected, Imim Ahmad died in 
241 AH. The people of Baghdad turned for his funeral prayers 

By the end of the ninth century AD, the four major Sunni schools had 
come to subscribe to a common theory, namely that the primary sources 
of Islamic law are 


1, The Qur'an 

2. The Sunnah 

3. The Jjma'(juristic consensus of opinion) and 
4. Qiyas (reasoning by analogy) 
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PART I 
Family Relations 


Chapter 6 


Al-Zawaj: Marriage 
The Purpose of Marriage 
Allah created men and women so that they can provide company 
to one another, love one another, procreate children and live in 
peace and tranquility to the commandments of Allah and the 
directions of His Messenger. The Qur'an says 


Shige SSS Jaa g SIH pists Latgjt Add Je AS) GIS G1 GLI Soy 
Gg shs pM OLY dS 9 3! dad59 


And among His signs i this, that He created for you mates from among 
yourselves, that you may dwell (live) in tranguiity wih them, and He has put love 
‘and mercy between your hearts, Undoubtedly sn there are signs for those whe 
reflect 

The Qur'an further says: 


Sady Cras Ahalgh| Se AS Lama Latght Acuddl Se ssi jas diy, 
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‘And Allah has made for you your mates of your own nator 
of them sons and daughters, and grandchildren, and provide for you sustenane 
the best 


Apart from the Book of Allah, there are many traditions of the Holy 
Prophet Muhammad (sA.W) which further explain the Islamic 
institution of marriage. The Prophet (5.4.W.) has said 


“There no mockery in stam’ 
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Celibacy is not considered a virtue in Islam or taken as a means of 
{ting closer to Allah as is done by other religions like Christianity, 
Budhdhism and Jainism, ete 

The Prophet (s.4.W.) has advised: 


eal ye ROU gad Sell! aSis pL Gs Glut! paieot yy 
Tull easly 


‘O you youngmen, whoever is able to marry, should marty, for that will help him 


to lower his gaze and his modesty 


And the Prophet ($4 W,) has referred to modesty as.a “part of Imin” 
AY! Ga ola 


Modesty is part of the faith 


In order to achieve modesty and com 
d by the Prophet (s.A.W.y 


one’s Iman, marriage is 


preseril 
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De marriage is my tradition whosoever keeps away therefrom, is not from 


With these Qur'inic injunctions and the guidance from the Prophet in 
mind, we shall examine the institution of marriage in Shari'ah 

The word zawy is used in the Qur'an as a pair of a mate; in usage it 
ge. “Do they not look at the earth, how pairs of noble 
Even in Paradise, the Qur'an 
informs us that we shall haye mates." Allah created humans from one 
soul, from it He created the male and female. The story of creating Eve 
(the first female) from a rib of Adam (the first male) is not mentioned in 


the Qur'an. 


connotes marr 
things we have produced there 


And among His signs is this, that He created for you mates from among 
y dwell in (peace) with them, 
} your Lord who created you from single soul 


om them twain both spread multitude of men and 


yourselves that you 
‘© mankind, heed (in revereni 
and from it created its mate anc 


The Prophet orders Muslims to get married as soon as they can. The 
family is the nucleus of the Islamic society, and marriage is the only way 
to bring about such an institution. Extra-marital relations are 
categorically condemned and prohibited. 


nication) for it ita shameful deed and an 


"Do not come nearer to adultery 
evil, opening the road to other evils. 
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Iris only logical that Islam sets up the rules to regulate the functioning 
of the family whereby both spouses can find peace, love, security, and 
relatedness. The clements are necessary for accomplishing the greatest 
purpose of marriage: the worship of Allah (al-Ibadah). By worship it is 
‘not only meant the performance of rituals merely having sex with your 
wife, but it essentially implies righteousness in all transactional 
behaviour. The concept of /badah is very wide. Every good deed, every 
service to humanity, every usual productive effort, and even every good 
word is & part of a true Muslim's worship of his creator, If both husband 
and wife observe this main purpose, this cardinal purpose of their union, 
they would easily learn how to help cach other achieve this goal —a goal 
greater than themselves. They would learn how to tolerate each other, 
how to love Allah in themselves and in other beings, and how to 
overcome their difficulties and their shortcomings. 

The second purpose of marriage is to respond to the basic biological 
instinct of procreation. Children are the realization of motherhood and 
fatherhood. Islam is particular in providing the most possible 
wholesome atmosphere for bringing up the offspring. To give birth to 
children and neglect them is a crime toward society, towards the 
children, and even towards the parents themselves. The child who is 
deprived of the ample love of his or her parents, and ifsuch a child is not 
properly tutored in Islamic way of life at an early age, and who is left to 
babysitters and nurseries will develop many anti-social behavioural 
patterns and may end up with crime, perversion and corruption, Such a 
child may never find his or identity as he or she could have felt it in a 
systematic manner during his or her childhood, Without a family life, 
governed by Islamic order and discipline, how can we expect a child to 
have the Muslim conscience and the Islamic value of righteousness? 

Islam prescribes clear rights and obligations on parents and their 
descendants; Parents are legally responsible for the education and 
maintenance of their children, These by turn, are legally responsible for 
accommodating and maintaining their parents, if they so require, in 
their old age. Both parents and children inherit_from each other 
according to a prescribed and accurate law of Mirath (inheritance) 
specified in the Qur'an. Neither of them can deprive the other of their 
respective shares in the legacy. 

This is only one part of the long family code in Islam. What is of 
importance here is the husband-wife relationship — their sex roles with 
the context of Islamic comprehension: 


“and among His Signs is this, that He created for you mates from among 
yourselves, that you may dwell in peace with them. And He has put love and: 
between your hearts; Undoubtedly, in this are signs for those who reflect." 
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Despite the importance of these moral values: rest, peace, love, and 
mercy, Islam did-not stop there. It bolstered its original concept of the 
family by defining the roles of man and woman in such a manner that 
ch should act in accordance with his or her biological merits, The 
man, with his aggression, is charged with what is called the 
“instrumental” functions: maintenance, protection, dealings with the 
outworldly matters and leadership within the family, The woman is 
entrusted with caring for and rearing the children, organising the home, 
and creating the loving atmosphere inside her matrimonial home. In an 
Islamic society the wife is not expected to be pushed to work to gain 
money. Even the unmarried woman, the divorced woman and the 
widow are guaranteed, by law, an income that helps them lead a 
reasonably comfortable life. Work or trade are not prohibited to 
woman in Shari'ah provided they do it within the framework of modesty 
and with the permission of the husband, they are not recommended to 
undertake such activities unless there is a justification for them to go to 
work and should be without prejudice to their husband's rights, Once 
the woman gets married, she accepts the Islamic ruling on the 
functioning of the family. Her role becomes mainly to achieve the 
welfare of her household and to look after the internal family affairs, If 
she has her own property or fortune, and if she opts to run or invest such 
wealth she is entitled to do so without her husband's permission, 
provided this does not infringe upon her marital obligations, and 
responsibilities to her children 

Therefore, marriage in Islam, broadly speaking, is: 


a means of emotional and sexual gratification, 

a mechanism of tension reduction, 

4 means of legitimate procreation, 

Social placement, 

an approach to inter-family alliance and group solidarity, 

an act of piety (Tagwah)’ 

It is a form of /badah, i.e. worship of Allah and obedience of His 
Messenger 


Both above definitions and purposes are quite elaborate and comprise 
many views about functions of the family, Nevertheless, there is an 
intricate cause and effect relationship between the family and society 


Islam is integral, and Muslims are supposed to adopt it in its entirety 


“Believe ye in part of the Scripture and disbelieve ye in part thereof And what ix 
the reward of those who doo save ignominy in the life of this world, and the Day of 
Resurrection they will be consigned to the most grevious doc 
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From the foregoing discussion it becomes clear that Islam does not 
approve of celibacy and enjoins upon Muslims to get married. The 
purpose of marriage in Islam, as we have seen, is not mere carnal 
pleasure but the establishment of an institution whereby men and 
women may guard against lewdness and indecency, procreate children 
for preserving the human race and satisfying normal sexual urge for 
securing comfort and happiness. 


Is Marriage Obligator: 


According to Imims Abu Hanifah, Ahmad bin Hanbal and Malik bin 
Anas, although marriage in its origin may be deemed to be 
recommendatory, in cases of certain individuals, it becomes obligatory 
(wayib)” 

However, Imim Shafi'i'’ considers marriage to be superogetory 
(Mubapy. 

What emerges from a careful consideration of the Qur‘inic 
injunctions and the traditions of the Prophet (S.4..W.)is that marriage is 
compulsory (Wayib) for a man who has the means to easily pay (Mahr, 
(Dower), and maintain a wife and children and who is healthy and fears 
that if he does not marry he may commit fornication (zind). It is also 
compulsory for a woman who has no other means of maintaining herself 
and fears that her sexual urge may push her into fornication, But it is 
recommendatory (Mandi) for a person who has a strong will to control 
his sexual urge and not to fall prey to the evil temptations of shaitan but 
whose only aim is to have children. However, marriage is superogatory 
(Mubah or Nafl) for a person who can control his sexual desires who has 
no wish to have children and who feels that marriage will not keep him 
away from his devotion to Allah," 

However, according to the Maliki school, it is obligatory (Fard) fora 
Muslim to marry even though he may not be in a position to earn his 
living on the following three conditions:"” 


1. If he fears that by not marrying he will commit fornication (al- 
Zina) 

2. If he is unable to fast to contro! his passion or that he can fast but 
his fasting does not help him to refrain from adultery 


3, He cannot even find a slave girl or an utterly poor girl to marry 


Some Jurists disagree on this point, and suggest that if he cannot 
procure lawful livelihood, he must not marry, If at all he married 
without any hope of getting lawful bread, he will commit theft. Thus, in 
order to avoid one evil, he will be a victim of another evil.17 


The Hanafi school considers marriage obligatory on the following 
four conditions: 
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If a man is sv 


that he will commit Zind if he did ne 


1 arry 
2. If he cannot fast, or even if he can fast, it does not help him ( 

control his passion. If fasts help him, he must fast rather than marry 

3. If he cannot get a slave-girl to marry 

4. If he is able to pay dower (Mahr) and is capable to carn lawful 
livelihood, If he is not capable to earn his livelihood lawfully, itis not 
obligatory for him to marry." 


Marriage if forbidden (hardin) to a man if he does not possess the 
means to maintain his wife and children or if he suffers from an illness 
Serious enough to affect his wife and his progeny 


It is not desirable (Makrith) for a man who possesses no sexual desire 
at all or who has no love for children, or who is sure to be slackened in 
his religious obligations as a result of marriage 

The Prophet (s.A.W.) enjoined upon his followers to contract marriage 
because he had a definite object in view for them. There is a Hadith 
which says 


SB all 95 NSYy aleng ade ALI foo UI yy JUS nil Ge 
AN aol 9 aU! Gall Gaull heed Jaa! 
It is narrated by Anas (may Allah be pleased with him) that the Messenger of 


Allah ($.A,W.) said “When a man marries, he has fulfilled hal 
let him fear Allah regarding the remaining half 


The Prophet (s.A.W.) considered marriage for a Muslim as “Half of his 
Religion” because it may shield him from promiscuity, adultery 
fornication, homosexuality, and the life which ultimately lead to many 
other crimes including slander, quarrel, homicide, loss of property and 
finally the disintegration of the ideal family system on which so much 
stress has been placed by the Holy Prophet ($.4.W.) 

According to the Prophet ($.4.W.) the remaining half of the faith which 
is complimentary to the first half, can be saved by Tagwah (i,¢. fear of 
Allah and righteousness) 


In yet another Hadith, the Holy Prophet (S.4.W,) has mentioned the 
best thing that a Muslim can aspire to have after Tagwah, isa good pious 
and obedient wife 


eA shit Lay JB AS any ade AU fs pail Ge Le Lal pil Ge 
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Abu Imanah said, the Prophet (s.A.W.) used to say: 


“After fear of Allah and righteousness, a believer gets nothing for himself than a 

pious wife who obeys him if he gives her a command. pleases him if he looks at her, 

she is true to him if he commands her to do something (of course not Haram), and is 

sincere to him regarding her person and his property whenever he is absent from 

her” 

‘The Holy Prophet (S.A.W.) laid great stress on righteousness, piety and 
faithfulness as the main criteria in the choice of life partners. “Whoever 
marries a woman”, said the Prophet (5.A.W.) “solely for her power and 
position, Allah but inereases his humiliation, whoever marries a woman 
solely for her wealth, Allah but increases his poverty. 

But whoever marries a woman in order that he may restrain his eyes, 
observe cautiousness and treats his relations kindly, Allah puts a 
blessed ness in her for him and in him for her”. Thus, piety and 
righteousness shall be uppermost in the motives of marriage. The 
Prophet ($.4.W.) has also said: “There are three persons whom the 
Almighty Himself has undertaken to help: first, he who seeks to buy his 
freedom (i.e. discards the concept of slavery); second, he who marries 
with a view to secure his chastity; and the third, he who fights in the 
cause of Allah’ (Jihdd)” 


Celibacy: An Un-Islamic Practice 


Islam is the only religion that does not subscribe to the view that the 
exercise of the natural instinct of sex is not compatible with the highest 
degree of dignity or with the cultivation of the highest values. Such a 
view is contrary to the whole concept of moral and spiritual values 
inculeated by Islam. Natural instincts, even as mental faculties and 
physical prowess, are a gift of Allah, Their nature is not evil: If they are 
properly used, they become good; if improperly used, they become evil, 
Sexual excesses impede intellectual activity. In order to reach full 
intellectual power, the presence of well-developed sexual glands and 
effective control of the sexual appetite are both necessary. If this 
capacity is neglected it becomes an evil. 

‘Therefore celibacy in reality is a volition of human nature. This is the 
reason why Islam does not permit celibacy or monasticism as a way of 
life, The Holy Qur'an says: “And, (as for) monkery, they innovated it = 
We did not prescribe it to them - only to seek Allah's pleasure, but they 
did not observe it with its due observance,” In the Qur’anic verse 37:20, 
we are first told that we should not run after the gaieties of the world and 
make the amassing of wealth the pursuit of our life; but in this verse we 
are reminded that we should not go to the other extreme and give up 
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worldly pursuits and adopt such practices as monkery. Celibacy is 
expressly forbidden in Islam.” We are thus required to keep the balance 
between the material and moral sides of life. It was carnal-minded men 
who invented the doctrine of original sin. “Behold”, says the Psalmist, 
“I was shapened in iniquity, and in sin did my mother conceive me 
This is entirely against Islam in which the office of father and mother is 
held in the highest veneration. Every child of pure love is born pure. 
Celibacy is not necessary a virtue, and may be a vice.”’ 

This attitude of Islam towards marriage contrasts with the teaching of 
Christianity which is, that virginity is best but that for those who find 
this impossible, marriage is permissible. “It is better to marry than to 
burn,” St. Paul brutally puts it.”* “To the unmarried and the widows | 
say it is well for them to remain single as Ido”. St. Paul further explains 
“T want you to be free from anxieties, The unmarried man is anxious 
about the affairs of the Lord, how to please the Lord; but the married 
man is anxious about worldly affairs, how to please his wife; and his 
interests are divided. And the unmarried woman or gitl is anxious about 
the affairs of the Lord, how to be holy in body and spirit; but the married 
woman is anxious about worldly affairs, how to please her husband, | 
say this for your own good, not to lay any restraint upon you, but to 
promote good order and to secure your undivided devotion to the 
Lord.” 

The Holy Prophet said, “The marriage is our Sunnah, He who 
deliberately turns against our way is not of us.” Islam considers 
parenthood to be the duty of every human being. In the civilised world 
of today most persons refuse to take over the respohsibility of 
parenthood, offering as an excuse the insufficiency of their means to 
support a family. The Holy Qur'an disposes of this flimsy excuse in these 
simple words, “If they are needy, Allah will make them free from want 
out of His Grace.“ Celibacy is thus unnatural and un-Islamic 


Selection of a Bride 


The Prophet (s.A.W.) recommended that in the selection of a bride, a 
man shall see before betrothal the intended bride lest a blunder in choice 
or an error in judgement should defect the very purpose of marriage. 
However, a man should not throw a passionate gaze at the would be 
bride but only have a critical look at her face and hands to gain sufficient 
idea about her personality and beauty.” 

Ifa man so desires he may appoint a woman to go, see, and interview 
the would-be bride, so that she could fully describe the type of woman 
she is.” 

Since believing men and women are referred in the Holy Qur'an a 


122 Shari'ah 


woman also has the right to look at her would-be husband.” 

The special permission to have a glance at the would-be wife does not 
contravene the following code of conduct for believing men and women: 
given in the Holy Qur'an: 


Ny Ab 5) ts bb gh fn ns) Ge ads Got jal Ji, 
raging ly pa 


ell the believing. 
Lot Allah is aware ¢ 


10, lower their gaze and be modest. That is proper for them, 
what they do." 
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“And tell the believing women to lower their gaze and be modest, and to display of 
their adornment only that which is apparent, and to draw their veils over theie 
bosom, and pot to reveal their adornment save to their own husbands or fathers or 
husband's father, of their sons of sister's sons oF theit women ov their slaves or male 
attendants who lack vigour or children who know naught of woman's nakedness 


nd let them not stamp their feet so as to reveal what they hide of adorament, And 
Wen unto Allah together O believers, in order that ye may succeest 


‘The Choice of Partner and the Power of Ijbar 


A, In no circumstances would the suitor and the would-be bride be 
allowed to remain alone in a room, because the Holy Prophet (s. A.W.) 
says that whenever you leave a man anda woman alone there is always a 
third person present and that is the shaitan. There is no notion of 
courtship in Islam as it is the practice in the West where a man willing to 
marry a girl dates with her for six months and sometimes a year or two 
‘on the pretext that they would known their common interests better. But 
is is a sad commentary on the Western world that in spite of all this 
intimacy, courting couples grossty fail to understand each other and end 
into a broken romance; if by any chance they get into marriage they 
usually find that the elongated period of courtship has not helped to 
yield any better understanding between them. The present alarming rate 
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of divorce in the West proves this point 

it is reported that when Mughira ibn Shu'bah made a proposal of 
martiage to a woman the Holy Prophet asked him if he had seen her and 
on his replying in the negative, he enjoined him to sce her, because “it 
was likely to bring about greater love and concord between them" The 
jurists are almost all agreed upon the istitbab (approval) of looking at 
the woman whom one intends to marry. And since the contract is 
effected by the consent of two parties, the man and the woman, and one 
of them is expressly told to satisfy himself about the other by looking at 
her, it would seem that the woman has the same right to satisfy herself 
before giving her assent, The consent of both the man and the woman is 
an essential of marriage, and the Holy Qur'an lays down expressly that 
the two must agree: 


Do not prevent them from marrying their husbands when 


among 


themmelves in a lawful 


B. The choice of partner by a Muslim girl is subject to the overriding 
power of /jbar granted to her father or guardian under Maliki School. 
This is a safety measure in the interest of the girl herself. If the father or 
the guardian of the girl finds that in her immaturity or overzealousness 
the girl is going to marry a man possessing a bad character or lacking 
proper means of livelihood, he may restrain her from marrying that man 
and can find a suitable person to be her husband and may give her 
marriage to him, Generally speaking, such marriages arranged by 
fathers and guardians work better than the marriage brought about 
through courtship. 


ties 


‘ree Consent of the a4 

Marriage in reality is a Mithag’’ meaning a solemn covenant or 
agreement between the husband and wife - which must be reduced to 
writing.”* They should agree in a lawful manner.” As there can be no 
agreement, unless both parties give their consent to it, marriage in Islam 
can only be contracted with the free consent of the two parties. The Holy 
Prophet said: “The widow and the divorced woman shall not be married 
until her order or ordained, and the virgin shall not be married until her 
consent is obtained.” And Bukhari’s next chapter is entitled thus: 
“When a man gives his daughter in marriage and she dislikes it, the 
marriage shall be repudiated™;"’ and a hadith is quoted showing that the 
Holy Prophet repudiated such a marriage. A virgin gitl came to the Holy 
Prophet and said that her father had her married against her wishes, and 
the Holy Prophet gave her the right to repudiate the marriage.” With 
regard to divorced women, the Holy Qur'an says, “And when you 
divorce women, and they have come to the end of their waiting period, 
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hinder them not from marrying other men if they have agreed with each 
other ina fair manner.’”” With regard to widows the Holy Qur'an say 
‘And if any of you die and leave wives behind they bequeath thereby to 
their widows (the right to) one year’s maintenance without their being 
obliged to leave (the dead husband's home), but if they leave (the 
resident) of their own accord there is no blame on you for whatever they 
do with themselves in a lawful manner™:*" for instance, by remarrying, in 
which case they forego their claim to additional maintenance during the 
remainder of the year. The Maliki School, however, gives power of Ijbar 
to the guardian, 


Prohibited Degrees of Marriage 


‘The laws of marriage have been so framed by the Shari'ah that they 
may help to establish an ideal Umynah. To this end the Qur'fin and the 
Sunnah, have prescribed the prohibited degrees in marriage which can 
be divided into two categories: 

1, The permanently prohibited degrees and 

2. The temporarily prohibited degrees. 


The Permanent Prohibitions 
The permanently prohibited degrees are contained in Sirah al-Nisa? 
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“And marry not those women whom your fathers married, except wh 
already happened (of that nature) in the past. Lot it was even lenders ag 
abomination; and an evil way. Forbidden unto you are your mothers, and your 
daughters, and your sisters and your father's sisters, and your mother's sisters and 
your brother's daughters and sister's daughters, and your foster-mothers, and your 

ster-sisters, and your mothers-in-law and your step-daughiers who are under 
Your protection (born) of your women unto whom you have gone in — but if ye have 
ot gone into them, then it is. no sin for you (to marry their daughters) 

And the wives of your sons who (spring) from your own loins. And (it is 
forbidden unto you) that ye should have two sisters together, except what hath 
read sppened (of that nature) in the past. Lo! Allah is ever Forgiving. 

lervitl 
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From the above verses, it is clear that a Muslim must not marry the 


following: 


of 


1. His mother 
2. His step mother(s); In the Jahiliyyah period a step son or 
brother inherited his father’s widow(s). Similar practice continued 
in Yorubaland of Nigeria, where, in some cases, the oldest son 
inherits the youngest wife of his father; 

3. His grand mother(s) (Grand mothers include father’s and 
mother’s mothers howsoever high); 

4. His daughter(s): (Daughters include the grand daughters {.¢. 
sons or daughters howsoever low); 

5. His sister(s); (including Full, or consaguine and uterine, sisters); 
6. His father’s sister(s): (including the grand father’s sister(s)); 

7. His mother’s sister(s): (including the grand mother's sister(s)); 
8. His brother's daughters; 

9. His foster mother; 

10. His foster mother's sister(s); 

11. His sister's daughter(s); 

12. His foster sister; 

13. His wife's mother; 

14, His step daughter: (such a daughter should have been born to his 
wife with whom he has consumated his relationship. If the marriage 
was not consumated there is no prohibition); 

15. His son’s wife: (this will not include wives of persons whom one 
treats as one’s adopted 


Temporary Prohibitions 


Temporary prohibitions are those which can be removed by a change 
circumstances. They are as follows: 


1. A man must not marry two sisters in marriage at one and the 
same time. The temporary prohibition here gets removed as soon as, 
his wife dies and he takes her sister in marriage. This provision also 
applies to a man’s aunt as well as niece; 

2. Aman must not marry a married woman. But the impediment is 
removed immediately on the dissolution of her marriage either by 
death of her husband or divorce followed by completion of the period 
of ‘iddah (retreat), 

3. A man must not have more than four wives at a time. But the 
impediment is removed as soon as one of the wives dies or is divorced; 
4. A man must not marry a woman during her ‘iddah. But the 
impediment is removed as soon as the period of ‘iddah expires 
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The Qur'in says 
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make a secret contract with them except in terms hey 
thed is fulfilled, 
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This means that a man shall not make a specific proposal to a woman 
in‘Tddah. However, one can send implied words like the following to a 
woman whose husband dies or who has been irrevocably divorced 


“1 wish 10 find 4 woman of good character 


But even here if a woman is having the iddah of talag where raf ah is still 
possible, a man should not send her even implied words for she is still 
considered as a legal wife of the ex-husband. By doing so, one is 
becoming instrumental in breaking up a family where there are still 
chances of reconciliation, 


The Case of Two Suiters after a Girl 

The Prophet (S.A...) disapproved two suitors v ying with one another 
for marriage with one girl, This is so because such a situation is likely to 
create enemity between two Muslim brothers. The Prophet ($.4.W.)said 
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A believer is a brother 
the bargain of a brother, nor 
of his brother, until the i 


believer, hence it is not lawful for him t ain upon 
pose (the hand of a gitt) on the marriage proposat 
ter (voluntarily) withdraws the proposal”! 


But the guardians’ right of J/bar stands at a different level. If he finds 
that the girl under his guardianship is going to marry a man who is of 
bad character or a man Who is not in a position to take a family he may 
restrain the girl from going ahead with the proposal.”’ 

Some people regard this as only a moral obligation where as others 
view itas a moral as well as legal obligation. But to reduce the efficacy of 
the above tradition to the level where the proposer second in time would 
not be compelled to opt out of his proposal will be tantamount to paying 
less attention to the Qur’anic injunctions; 


Whatever the Prophet has bev 


which he withholds from you." “a "es cde 


The only person given the power to make proposals upon the 
proposal of a suitor is the guardian; who has been vested with the power 
of Ijbar where he forse 


s some detrimental effects resulting from the 
marriage 

Imam Abu Hanifah, Imam Sha 
itis a sin to put a proposal on the proposal of a brother 
is contracted it will suffice if the second suitor who was successful seeks 
the forgiveness of the first suitor and of Allah.” But the Zahiris consider 


such a marriage as void, It is submitted that the former view appea 


iiand Imam Malik hold the view that 
and if marriag 


more rational and sound in comparison to the latter view for it may 


create more problems than it secks to so! 
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Chapter 7 


Marriage Relationship in Islam 


Islam wants to build a model society. This is why it gives maximum 
attention to the family affairs of the believers, If the foundation of the 
family is strong, the foundation of the nation will be strong. Therefore, 
Islam does not leave the roles of individual members of the family to 
mere human speculation. Islam has put every member in his rightful 
place and charged him to carry out his responsibilities with Tagwah (fear 
of Allah). The Holy Qur'an says 
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Sgt Ally OU dik Lay AU Sass Stat St St fly 


gh 9 Asie! 5d Sagi poly qaliall 9 bagi bly Ga gliad 5 igs 


Men are the protectors and maintainers of women, because Allah has given the 
one more (strength) than the other, and because they support them from their 
means, Therefore the righteous women are devoutly obedient, and guard in (the 
husband's) absence what Allah would have them guard. Ax to those women on 
whose part fear disloyalty and ill conduct, admonish them (first), (next) refuse to 
share their beds, and (last) beat them (lightly); but if they return to obedience, seck 
‘ot against them means of annoyance. 


In order to keep peace and order in the family life of Muslims, Allah 
has declared in this verse that men are Qawwamiin i.e., protectors and 
maintainers of women. The word Qawwamiun signifies a person who 
takes the responsibility of safe-guarding the interest of another person 

This position comes to men as opposed to women not only because, 
generally speaking, they have more physical strength and greater 
capacity for hard work, but also because it is extremely important that in 
every family, there should be a head who may give orders to and settle 
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things among the members of the family. Itis for this reason that the rest 
of the family ~ especially the wife ~ is asked to obey the husband, This is 
why Allah has described the obedient wife, as the most righteous, 

However, it should be born in mind that the wife should not obey the 
husband if what he asks her to do is against Allah's injunctions, because 
obedience is first to Allah. The woman should observe chastity and 
guard her and her husband's honour, whenever the husband is away 
from home. 

It is human nature that some squabbles and misunderstanding may 
arise in the family, Therefore, cach member of the family has been asked 
to have fear of Allah, to be patient and to exercise self-restraint. The 
foregoing verse prescribes certain measures which should be taken in 
settling disputes among the couples. They are as follows: 


1, Admonition 

Before taking any other measure which may be to the detriment of 
the couple, the wife should be admonished in a polite manner. And if 
this proves effective, there is no need to resort to a harsher measure. 
2. Severing of conjugal relations 

Ifadmonition by the husband fails to correct the wife, the husband 
may refuse to share his bed with his wife. But this must be confined to 
a reasonable period of time and should not be continued indefinitely 
3. Light Beating 

Wite-beating is generally discouraged by Muslim Jurists. 
However, if the wife's behaviour is against the injunction of Allah 
and the Sunnah of the Prophet, beating her in a light manner may 
become necessary. But the Prophet (s.A.W.) has enjoined that she 
must not be beaten on the face or in such a way as may leave some 
mark on her body. 


Arbitration 

Islam discourages, as much as possible, taking of family disputes to 
the courts of Law. This is why the preceding verse says that if there is a 
ispute between the wife and the husband arbiters, one from each side, 
should be appointed to resolve it 

Finally, the Qur'an gives warning to the men that if the women obey 
and correct their ways, they should not be nagged or and the men 
should not find faults in them in order to annoy them. 

‘The relationship between husband and wife in the Qur'an is described 
thus: “They are as a garment to you, and you are as a garment to 
them," Husband and wife are for mutual support, mutual comfort, and 
mutual protection, fitting into each as a garment fits the body. A 
garment also is both for show and concealment. The question of sex is 
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always delicate to handle. Here we are told that, even in such matters, a 
clear, open and honest course is better than fraud or self-deception. A 
husband and wife who are bound together by love and tenderness "that 
God has put between them are indeed garments for each other.” The 
Holy Qur'dn says, “the best garment is the garment of God- 
consciousness"? so that a husband and wife should be such a garment 
for each other 

“But in accordance with justice, the wives’ rights (with regard to their 
husband) are equal to the (husband) rights with regard to them, 
although men are a degree above them. And Allah is Almighty Wise"’* 
The statement that men are a degree above them simply shows that 
superior authority to run the house must be given to either the husband 
or the wife, and it is here given to the husband, as it is the duty of the man 
to maintain the woman. “Men shall take full care of women, because God 
has given the one more strength than the other, and because they 
support them from their means”,” 

Subject to this, the sexes are on terms of equality in law and, in certain 
matters, the weaker sex is entitled to special protection. Men are 
exhorted to consort with their wives in kindness and are told, “If you 
dislike them it may will be that you dislike something which God might 
yet make a source of abundant good." 

The last sermon of the Holy Prophet at Arafat has put this 
relationship in memorable words: "O ye people! You have some rights 
over your wives as they have over you. Your rights in them are that they 
have chaste life, and do not admit into their homes anybody whom you 
dislike, and they do not fall into manifest evil. If they do, Allah permits 
you to keep them away from your beds in order that they may improve 
and mend their ways, You may even resort to such light chastisement as 
may not produce any harmful effect on their body, But, in case they do 
no such thing you are duty-bound to arrange suitably for their food and 
clothing according to your means. Well, remember! your treatment of 
your wives should be righteous and kind, for they are in your custody 
«i cannot safeguard their rights. The day you married them you 
considered them as a trust of Allah, and you brought them home 
according to His injunctions” 

The Holy Prophet said, “The best among you is he who treats the 
members of his family best."" He was himself always most careful and 
considerate in respect of all that concerned women, On one occasion he 
was on a journey when women were also in the party. At a certain stage 
in the journey, the camel drivers fearing that they were late began to 
drive the camel fast. The Holy Prophet told them, “mind the crystal”, 
meaning that they should pay due regard to the comfort of the women. 


Shariah 


‘The use of the term ‘crystal’ with respect to women implies that they are 
delicate and sensitive and are easily hurt. On another occasion he 
explained that a woman by her nature is like a rib, “You can straighten it 
out with persistent gentleness, but if you try tostraighten it suddenty you 
re likely to break it", 

: In short, it is the right of the husband over his wife to obey him 
willingly in everything which is not forbidden, she does not have to obey 
if the husband asks her to do which is against the command of Allah and 
guidance given by His Messenger. She must try to keep herself as 
pleasant as possible to her husband and must not show her anger to him. 
It is reported by Hakim from ‘Aishith: 
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She asked the Messenger of Allah: “Who has greater right over a woman?” He 
(the Prophet) replied: “Her husband”, She asked: “Then who has a greater right 
over a mani?” He replied: "His mother" 


The Prophet has further said: 
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“IE had ordered anyone to prosterate before someone, 1 would have ordered 3 

‘woman to prosterate before her husband, taking into consideration the great right 

the has over her,” 

But religion of Islam teaches uncompromising montheism, and no 
one must prosterate before anyone except one’s Creator, Allah. The 
above Hadith of the Prophet shows the right of a husband over his wife. 
If one compares the chaos in the modern world, one realises that women 
have been given so called ‘freedom’, “liberty” or *independence’, but in 
reality she suffers a lot as she has lost her proper place and function in 
the society 

The Holy Qur'in lays the greatest possible stress on kindly and good 
treatment towards the wife. The Holy Qur'an asks men to “treat them 
kindly”." Kindness is even recommended in the case when a man dislikes 
his wife, for “it may be that you dislike a thing while Allah has placed 
abundant good in it.’ The Holy Prophet laid great stress upon good 
treatment of a wife. He said: “The most excellent of you is he who is best 
in his treatment of his wife”.'° He also said: “Accept my advice in the 
matter of doing good to women”."' In his famous address at the Farewell 
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pilgrimage, he again laid particular stress on the good treatment of 
women: “O my people! You have certain rights over your wives and so 
have your wives over you They are the trust of Allah in your hands. 
So, you must treat them with kindness” 

The woman's special function is to bring up the children. She has been 
created in such a way that the quality of love preponderates in her, and 
she is devoid of the sternness of man; she is therefore, inclined to one side 
sooner than the man, and on account of this quality, she is compared to 
the rib, in a Hadith of the Prophet." 

Her being bent like the rib is adduced as an argument for being kind to 
her and for leaving her in that state 


Marriage with Polytheists (al-Mushrikah) 


While the marriage with the ‘people of the Book’ is permitted in 
Islam, it is completely forbidden to marry a polytheist in any form 
whether she happens to be an idol-worshipper or one who has given up 
Islam (al-Murtadah) or a worshipper of a cow, or other animals. trees. oF 
words 


stones. The Holy Qur’dn commands in the followin, 
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The causes of revelation of this verse was in respect of Kannaz Ibn 
Hasin al-Ghandwi whom the Messenger of Allah has sent to Mecca ona 
mission. He knew a woman called “Ana in Mecca with whom he was 
greatly in love from the days of Jahiliyyah. He came to her and told her 
that Islam has forbidden whatever used to happen in the Jabiliyyah 
period, She replied: “In that case marry me™. Kannaz replied that he 
would ask for the Prophet's permission in the matter. When he sought 
Prophet's advice, he said that Kannaz should not marry her since he was 
a Muslim while she was a polytheist.'* 

There is yet another cause of revelation mentioned by ‘Abdallah bin 

“ Abbis in respect of Abdallah bin Rawahah, a companion of the Prophet 
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who had a black slave girl, He once became angry with her. When the 
Prophet came to know about it, he asked ‘Abdallah bin Rawahah in the 


following words: 


The Prophet; what is the matter, O‘Abdallah? 

“Abdallah replied:*O Messenger of Allah, she (slave girl) fasts, offers 
her prayers and makes ablution properly and believes in Allah that there 
is no god but Allah and that you are the Messenger of Allah. 

The Prophet: O ‘Abdallah, she is then a believer. 

‘Abdallah: Then, by Allah who has sent you with the truth, I will 
declare her a free woman and marry her 


When ‘Abdallah married her, many Muslims taunted him that he 
married a slave girl since they liked to marry polytheists simply because 
of their high lineage. It was on this occasion that the above verse was 
revealed 

If a Muslim woman subsequently renounced Islam, she does not 
remain any more a legally married wife, Her marriage with a Muslim 
husband becomes null and void automatically 

The reason given in the verse 2:21 as to why the believers have been 
prohibited from marrying mushrik spouses is that, ‘they invite you to the 
Fire’.!* 

This means that such a marriage might mislead the Muslim spouses to 
the ways of shirk, for the relations between the husband and the wife are 
not merely sexual but spiritual and cultural as well. It is possible that the 
Muslim spouse may influence the mushrik spouse and his and her family 
and their offspring in favour of the Islamic way of life, But it is equally 
possible that the mushrik spouse may imbue the Muslim spouse, his (and 
her) family or their offspring, with the spirit and ways of shirk. Most 
probably as a result of such a marriage, a mixture of Islam and un-Islam 
will be bred in such a family. A non-Muslim might approve of this, but a 
Muslim cannot afford to do so as a monotheist. One who sincerely 
believes in Islam can never take such a risk merely for the sake of the 
gratification of his lust. He would rather suppress his passions than do 
anything that might mislead him o disbelief, blasphemy and shirk or, at 
least mislead his progeny,!” 


Marriage with the “People of the Book’ (Ahi al-Kitib) 


In Islam, ‘people of the Book" are the Jews and the Christians, those 
who believe in the Books of Allah like Torait and Injil revealed 10 
Prophets Miisa and Isa respectively. Marriage with women of the people 
of the Book if permitted in Islam according to the following injunction 
in the Qur'an: 


Mar 
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There is a consensus of opinion of the Ulama of the Ah / al-Sunnah 
Wal-Jama’ ah that marriage with Jews and Christian women is permitted 
as was the practice of the companions of the Prophet (Sahabah) like 
Uthman, Talba, Ibn ‘Abbas, Hudhaifah and their followers 


(Tabi in) like Said bin al-Musayyib, SAid bin Jubair, Al- an, 
Mujahid, Tawus, Akramah and others 
In spite of the practice of the Sahabah, and the Tablin,‘Abdallah bin 


“Umar was of the opinion that one should not marry a Jewish or a 


Christian woman, He used to say; “Allah has forbidden to marry 
polytheists, and 1 do not understand anything other than greater 
polytheism when a woman says that her Lord is Isa who is a servant 
from the servants of Allah 

Although, there are examples of the pious Sahibah and their 
followers (Tablin) who married the Kitabiyyah, one has to take enough 
caution before contracting such marriages. The Sahdbah had exemplary 
characters and their lives were full of righteousness and piety (Taqwah). 
After marrying such women who followed different religions and 
celebrated different festivals, they knew how to keep them under proper 
control so that their children were not influenced by their mothers. 
There is not a single example of the Safabah or the Tablin whose 
children ever transgressed from the limits of Allah or changed over to 
their mother’s religion, Therefore, marriage with such ladies is 
permitted but is generally discouraged as Makrish, 

I have seen in many such marriages the food problem, when mother 
even at times brings forbidden food and children partake of it. Likewise, 
she would sip wine as part of her religious ritual, and the habit slowly 
finds its way into the house, In some houses, I have even seen Christmas 
and Muslim festivals celebrated simultaneously. In extreme cases, boys 
of such marriage bear Muslim names, while girls bear the names 
common among the Christians and Jews 

If there are a good number of Muslim women to get married with, in 
any given country, it will be considered unlawful, according to the 
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Ijtihad of certain‘Ulama.” to marry the Kitabiyyeh women. Since 
Muslim women cannot marry the Kitdbi men, who will marry them in 
those circumstances? It is better then that Muslim men marry Muslim 
women 

The jurists of the four schools of Islamic jurisprudence have discussed 
the marriage with the Kitdbiyyah women and given their juristic views. 
According to the Hanafi school it is unlawful to marry a Kitdbiyyah 
woman if she is in the country which happens to be an “abode of war 
(Dar al-Harb)" because that can open up a door to mischief. In such 
conditions the children by that marriage will be more inclined towards 
the religion of their mother.?' The Maliki school on the other hand, has 
two opinions, The first is that the marriage with a Kitabiyyah is 
completely disapproved (Makrith) whether she is a Dhimmi or one 
belonging to the abode of war. The dislike for a woman of the latter 
category is greater. The second opinion is that there is no complete 
disapproval in marrying a Kitdblyyah because the Quranic words has 
given a tacit approval. They show disapproval of such a marriage in the 
abode of Islam because it is not forbidden for a Kitabiyyah woman to 
drink wine or eat the flesh of a pig or going to the church and this affects 
the religious belief and behaviour of her children. It is not essential fora 
Kitabiyyah that both of her parents are abl-al-kitib. Her marriage will 
be valid even if her father is a kitabi and her mother is an idol 
worshipper. The Shafit and Hanbali schools believe that both her 
parents must be abl al-kitab in order to have a valid marriage. If her 
father is a kitibi and her mother is an idol worshipper the marriage is 
unlawful even though she has reached the age of puberty and has 
accepted the religion of her father,” 


Marriage with Sabiun and Majus 


According to the jurists, the $abilins are the communities whose 
beliefs fall in between the belief of the Zoroastrians, Jews and the 
Christians. In other words, they do not have any particular religion. 
Mujahid, an eminent theologian considers them as a sect of the Ah/al- 
Kitab who read Zabar, while Hasan, another theologian says that they 
worship angels. In the opinion of Abdur Rahman bin Zaid, they lived in 
the Island of Mosul and used to say Laildha ill Allah (There is no deity 
worthy of worship but Allah), but do not practise it, and have no book 
or prophet. This is the reason why the polytheists of Mecca used to say to 
the companions of the Prophet as follows: 
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“These $ibidin resemble them (companions) in saying Litliha illa A 


The Holy Qur’in mentions the Jews, the Sabitins, the Christians in the 
following words 


adil els Sal ao jeelly Su gobconly 1gSLd Goilly Ig Sal Guid GI, 
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“Those believe (in the Qui’), those who follow the Jewish (Scriptures), and the 


Sabiuns and the Christians, and who believe in Allah and the Last Day, and work 
Fighteousness, on them shail he no fear, nor shall they grieve 


The same.theme is repeated in Sirah al-Baqarah, verse 62. According 
to Ibn Kathir, the famous commentator of the Qur'an, the Sabians used 
to pray in the direction other than the Qiblah, they used to read Zabur 
and worshipped angels. They knew Allah and had their own Shari'ah 
and lived in the vicinity of Iraq, It is also said that they believed in some 
Prophets, and fasted for 30 days in a year and even prayed five times a 
day. 

*Allima Yisuf ‘Ali, quoting Encyclopaedia Britannica considers them 
4s people who played an important part in the history of Arabia whose 
inscriptions were like those of Phoenicians and Babylonians, and had a 
flourishing Kudom in Yemen tract in South Arabia about 800 - 700 B.C. 
They worshipped the planets and he further conjectures that the Queen 
of Sheba of Bible and Bilgis of the Qur'an is connected with them,” In 
the period of Caliph M 1 al-Rashid in 830 A.D. a group of people in 
Harran in Syria claimed the privileges as the people of the Book. They 
wore a peculiar dress and had long hair, worshipped stars with Hellenic 


tendencies like the Jews contemporary with Jesus.”* 

It is on this ground that a Muslim is permitted to marry a Sabian lady 
But I do not agree with Allamah Yasuf Ali, the celebrated commentator 
of the Qur'an, when he extends the term Sabil/n to cover the followers of 
Budhdha, # confucius or Vedas, and marriage Hindus, Buddhists and 
the followers of confucius or Shinto will definitely come under the 
category of the marriage with polytheists. 

Ibn al-Nadhir says concerning the Majus or Zoroastrians who worship 
the fire that marriage is not forbidden with Zoroastrian ladies or cat 
meat of animals slaughtered by them. They are not Ahl-al-Kitab as they 
have no book, nor do they believe in Prophethood and worship fire. 
Imam al-Shafi'i narrates that Sayyidna ‘Umar once mentioned the Majus 
and said: “I do not know how do I treat the Majis?”.‘Abdur Rahman 
bin ‘Awf, a famous companion of the Prophet replied to him: 
at Thee age Ngee gly pling dale Au! oo alll Jguyy Saas 
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“1 hoard the Messenger,of Allah saying that treat them in the same way as AA/-al- 

Kua’ 

After understanding whom a Muslim is allowed to marry, it is 
important to note that, in no circumstances, is a Muslim lady permitted 
to marry a non-Muslim, whether he happens to be Ahl-al-Kitab or 
otherwise. 

The injunction is conts 
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fest them: Alluh knows best as to their faith: If you are certain that they are 
believers, for the unbelievers, nor ate the unbelievers lawful husbands for thee. 


ned in the Holy Qur'in in the following verse: 


In this verse Allah has ordered the believers that when immigrant 
women come to them and once they realise that they are believers, they 
must, in no circumstances, be sent back to the disbelievers. Once they 
have left their original places due to their belief in Islam and love for 
Allah and his Prophet, they must not be allowed to suffer in the hands of 
disbelievers. 

The disbelievers cannot treat the believing women in their marriage 
according to the principles of Amr bil Ma'rif and vice versa, as is 
declared in the Qur'an 


Mane Open Je ou ASU AUT Ja Sige 


“And never will Allah grant to the Unbelievers a way fo triumph over the 
Believers" 


Solemnizing of Marriage According to the Sunnah 


There are two special rites of the Muslim marriage, They are: jaband 
Qubul or 4 proposal and acceptance 

According to the Maliki School, there are five requirements of a 
marriage, The foremost is the guardian without whom there is no legal 
marriage. The second is dower. The third is the bridegroom. The fourth 
is the bride who is neither in Iddah nor jn the state of Zhramtand the fifth 
condition is the Sighah which means Ijab and Qubil, i.c. the proposal 
and the acceptance. 

The Shafi'ites have enumerated the following five conditions: 
Husband, Wife, Guardian, Two Witnesses and the Sighah (jab and 
Qubiil) . 
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The Hanafi school lays emphasis on the Sighah. The definite and clear 
words must be uttered in the Jjab and Qubiil, and the acceptance must be 
made in the gathering where [jab is uttered (Fi Majlis al-Jjab) 

It is Mustabab or a commendable act to give a sermon (Khutbah) 
before the marriage rites are performed. This may provide a forum for 
informing and advising the bride and bridegroom of their marriage 
responsibilities in Islam. 

It may belong as occasion demands, but the shortest recommended 
form is just to say 


AU! J guty Je prMeully dually AU soodt, 


Praise be to Allah 


of Islam 


ns be on the Mensenger of Allah 


After the above words of praise for Allah and the salutations and 
benedictions on the Messenger of Allah, it is the Sunnah of the Prophet 
(SAW, to recite the following three verses of the Qur'an appropriate on 
this occasion 
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-O you who believe! fear Allah as He should be feared, and die not except ina state 

of Islam 

Fear of Allah or Tagwah mentioned in this verse gives a reasonable 
man to avoid harm to himself or to people whom he wishes to protect 
live his wife and children and other people in his family and friend circle. 
The verse also mentioned the life to be lived according to the principles 
laid down by Islam. It should not be merely an outward show that one 
lives as a Muslim but the whole being should be permeated with Islam 
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“O you who believe, fear Allah and always say a word directed to the Right: that He 
may make your conduct whole and sound and forgive you your sins: he that obeys 
Allah and His Messenger has already attained the highest achievement 


In every Khurbah, whether for marriage, Jwm'ah prayer or Id prayers 
or occasional sermons, if they do not contain Tash-ahhud, it is 
incomplete, as the following Hadith suggests: 


SSS ab atl Tala Js, bain aale Ulta alll UI Spa al Ot 
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“It is reported by Abi Hurairah that the Prophet said: “Every Sermon that does 
not have Tashahhad in it, « like a hand of a leper,” 


It is also mustahab that a short prayer (al-Dia), should be said. The 
shortest prayer as a Sunnah of the Prophet is as follows: 
ph QSias gang dale ley dl aul yh. 


"May Allah bless yo 
Together be auspicios 


od may blessing be upon you and may your coming 


There is no harm in saying long prayers after this 

Likewise, Walima (Marriage feast) to all the’ Ulama of all the schools 
of law is Sunnah al-Mu'akkadah, There should be no extravagance or 
show business in the feast. It may be bread and meat or Justa small goat 
slaughtered and feasted upon. This was a condition laid by the Prophet 
while giving Fatimah in marriage with‘ Ali 


oad Ot ay a ily pling all Jace tll J gun) 


The Messenger of Allah said: “The bridegroom will have to give Walia." 
The Role of Guardians in Valid Muslim Marriage 


The jurists of the Shafi'l and the Maliki schools have considered the 
approval of the guardian to marry a certain person by his wardas one of 
the essential ingredients of valid Muslim marriage, but the Hanafi and 
the Hanbali schools consider the consent of the guardian merely as a 
condition. The later two schools put greater emphasis on the proposal 
and acceptance, All the four schools have derived their views from the 


Hadiths of the Prophet. The Shifi'i and Maliki schools have based their 
view on the following Hadith: 


Vents dy G3] nhs Cash lal als I alg ale ait se al 3 
Jbl: 
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“The Prophet (S.A.W.) said: Any woman who got married without the permission 
of her guardian, her marriage would be considered null and void,” The Hadiths of 
the Prophet further clarifies as a 


» who can play the role of guard 


Mgeuits SAT SA Yy SLI SILI cgay, 


“A woman cannot be married by a woman and a woman cannot be marti 
herself” 


In the absence of father or a near relative, the king or Amir or a ruler 
can be a guardian,” There is a case of a woman who came to the Holy 
Prophet and offered herself for marriage, and she was then and there 
married to a person who could not even settle any dowry due to his 
poverty. There was no natural guardian (father or other near relative) 
present at that time. Perhaps the Prophet played the role of the guardian 
‘or that she was matured enough to understand the pros and cons of her 
action 

In certain verses of the Qur'in there is no mention atall ofa guardian 
in express words. As for example, “And when you divorce women and 
they end their term of’ Iddah, do not prevent them from marrying their 
husbands when they agree among themselves in a lawful manner.”"’ But 
there is another verse which speaks of the need of a guardian and his 
careful decision. As for example, in the case of a thayyibah (a woman 
who has seen a husband), the Qur'an says: “And do not give believing 
women in marriage to idolators until they believe." This verse is 
undoubtedly addressed to the guardians, who have therefore no right to 
give consent in such cases 

As we have seen before, a divorced woman is not to be prevented from 
marrying in a lawful manner,” In the case of a widow, the Qur'an says 
“But if they themselves go away, there is no blame on you for what they 
do of lawful deeds by themselves." This verse recognises the widow's 
right to marry herself. These two verses clearly recognise the right of the 
thayyiba (the divorced woman or the widow) Lo give herself in marriage, 
and prohibit the guardian from interference when the woman herself is 
satisifed. This is quite in accordance with a Hadith quoted by Abi: Daud 
that the widow and the divorced woman has greater right to dispose of 
herself (in marriage) than her guardian.” Although Imam Abu 
Hanifah gives freedom to the virgin who has reached the age of puberty 
to marry according to her choice, the consent of the guardian isstill one 
of the conditions of marriage. He argues that a woman who has attained 
the age of majority can dispose of her property without reference to a 
guardian, so she is also entitled to dispose of her person. But at the same 
time it cannot be denied that there is a natural bashfulness about the 
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virgin, and, moreover, she has not the same experience of men and 
affairs as has a widow or a divorced woman, and it is therefore in the 
fitness or things that her choice of a husband should be subject to the 
approval of a father or other guardian, who would also settle the terms, 
and guard her against being misled by unscrupulous people. But as the 
contract, after all, depends on her consent and not on the consent of the 
guardian, which in fact is only needed to protect her, her will must 
ultimately prevail according to the Hanafi school 

The Holy Prophet has said: “The widow and the divorced woman 
shall not be married until her order is obtained, and the virgin shall not 
be married until her permission is obtained.” Besides, “When a man 
gives his daughter in marriage and she dislikes it, the marriage shall be 
repudiated”,"' there is already a case in which the Holy Prophet once 
repudiated such a marriage 


Guardianship and Marriage of a Minor 

According to Hanafi School, the marriage of a minor boy or girl is 
lawful, whether the minor girl is a virgin or a thayyibah, provided the 
guardian is one of the ‘agaba (relations on the father’s side). Imam Malik 
also recognises such marriage only when the guardian is a father. Imam 
Shafi'i recognises such marriage only when the guardian is a father or a 
andfather, The Hanafi view is that if the minor has been given in 
marriage by a guardian who is not the father or the grandfather, the 
minor has the option on attaining majority of repudiating the marriage 
But, as a hadith already quoted shows, even if the father gives away his 
daughter in marriage against her wishes, and she is of age, the marriage 
can be repudiated if the girl strongly desires. A minor girl too if on 
coming of age she finds the match unsuitable, marriage can be 
repudiated." 
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Chapter 8 


Ta’addud Al-Zawjat: Polygamy 


Polygamy or marrying more than one wife is nota new phenomenon. 
It has always been with mankind from time immemorial among 
different peoples in various parts of the world. The Arabians were 
polygamous even before the advent of Islam and so were other people on 
most parts of the world during that time. When one goes through the 
Jewish and Christian religious scriptures, one finds that polygamy was 
an accepted way of life, All the Prophets mentioned in the Talmud, the 
old Testament and the Qur'an were polygamous with the exception of 
Prophet Jesus who if he had lived longer on this earth would have, 
perhaps, accepted the same system as his forefathers. In the Pre-Islamic 
Arabia there was the practice of limitless polygamy. 

The Institution of polygamy was recognised among Medes, 
Babylonians, Abbysinians and Persians, Moses allowed polygamy among 
his people since it was practised by the Greeks among whom a wife was 
not only transferrable but also marketable already prevalent among 
them. It was customary among the tribes of Africa, Australia and the 
Mormons of America, Even the Hindu law of India does not restrict 
polygamy.’ The laws of Mani have laid down specific conditions for 
celebrating subsequent marriages, it says: “A barren wife may be 
superseded in the cighth year; she whose children (all) die, in the tenth, 
she who bears only daughters, in the eleventh; but she who is 
quarrelsome, without delay.? 

The Jahiliyyah Arabs used to marry a large number of women and 
considered them as a chattel, In most cases even there was nothing like 
marriage as women could be bought and sold at will. 


The Qur'anic verses and Ahadith on Polygamy 
With the advent of Islam, the limitless polygamy was restricted to four 
wives at one time under special circumstances and that too with a 
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number of rules attached to it which we will study here. The only 
Quranic verse that refers to polygamy is as follows: 


Sy bs os ye SEI Silos Ng Sith otis 9 iglesia 31g, 


Saalgd Iglaaa Yi & ae 
If you fear that you shall not be able to deal justly with the orphans, marry the 
women of your choice, two, of three or four, But if you feat that you shall not be 
able to deal justly with them. then only one 


The above rule on polygamy has been introduced conditionally. This 
verse more especially refers to justice to be done to the orphans. It was 
revealed immediately after the Battle of Uhud when the Muslim 
communities were left with many orphans and widows and some 
captives of wars. The treatment was to be governed by principles of 
greatest humanity and equality. As Yusuf Ali says, the occasion is past 
but the principles remain. Marry the orphans if you are quite sure that it 
is in that way you will protect their interest and their property with 
perfect justice to them and to your own dependants if you have any, The 
verse not merely limited to the orphans but it has a general application 
about the marriage laws in Islam. The Muslim jurists, therefore, have 
laid down the following conditions if at all someone wants to take more 
than one wife, (1) He should have enough financial capacity to look after 
the needs of the additional wives that he has undertaken. (2) He must do 
equal justice to them all. Each wife should be treated equally in fulfilling 
their conjugal and other rights. 

Ifa man feels that he will not be able to treat them with equality and 
justice or he does not have the means to support them he should restrict 
himself to marrying only one wife. Imam Malik says in the Muwatsd that 
Ghaylan bin Salamah accepted Islam and he had ten wives. The 
Messenger of Allah said 


sel yilen Bldg Las! Spe usa! 


“Keep four out of them and make the others free 


Similarly Aba Dauid mentions from Harith bin Qays: 
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“Luccepted Istam and I had eight wives. I mentioned it 10 the Prophet. He advised: 

‘Select four out of them.” 

Taking more than one wife makes it absolutely essential for one todo 
as much justice as humanly possible to each of them. The very object of 
‘riage in Islam is to have a healthy family where man and his wife or 
wives and children live in peace, love and harmony as is required in the 
injunctions of the Qur'an." 

Among His Signs is this that He (Allah) created for you mates from 
among yourselves that you may dwell in tranquility with them, and he 
has put love and mercy between your hearts. Thus the man as the father 
and the woman as the mother of the children dwell together and bring up 
a family unity, Different people have different temperaments but if 
kindness, love, tenderness, tranquility can be maintained such a family 
unit is successful. If this is not possible then one must limit oneself with 
what one can easily manage, that is one wife. 

The following situations will allow polygamy as the best solution: 


1, When the wife is suffering from a serious disease like paralysis, 
epilepsy of a contagious disease. In this circumstance it will be better 
if there is another wife to look after the needs of the husband and 
children. Her presence will also help the sickly wife. 

2. When the wife is proved barren and after the medical 
examination the experts have given their opinion that she is not 
capable of bearing a child. The husband then should marry a second 
wife so that he may have children since a child is a joy of life. 

3. When she is of unsound mind. In that case the husband and the 
children will suffer a great deal. 

4. When the woman has reached the old age and has become weak 
and infirm and cannot look after the house and the property of the 
husband. 

2. When the husband finds out that she has a bad character and she 
cannot be reformed. He should then have another wife. 

6, When she has moved away from the husbands" house and has 
become disobedient and the husband finds it difficult to reform her. 
He should then take another wife. 

7. During the period of war when men are killed and women are left 
behind a very large number, polygamy can provide the best solution. 
8. Apart from the above circumstances, if the man feels that he 
cannot do without a second wife in order to satisfy his natural desire 
which is very strong and when he has enough means to support her, 
he should take another wife. There are certain areas in the world 
where people are physically very virile and cannot be satisfied with 
one wife. In such cases polygamy can provide an answer. 
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Only limited Polygamy allowed: 

Islam limited the limitless polygamy practised in the Jahiliyyah 
society of Arabs and non-Arabs. It was a fashion with chiefs and of 
tribe rulers to keep big harems. Even some Muslim rulers had become 
victims of passion and practised limitless polygamy in the later periods 
of Islamic history, Whatever their practice, such polygamy has no place 
in Islam. If necessary a Muslim can marry up to four wives and not more 
ata given time. According to Imam al-Shafi’i, it is not lawful for anyone 
other than the Prophet to marry more than four wives at a given time. 

Some of the Zahirites maintain that the Qur'dnic words Mathna 
means “two, two"; Thulath “three, three”; and Ruba “four, four”, and 
thus the number permitted swells to eighteen in number, There are some 
who think erroneously that “Mathna wa thuldtha wa Ruba" put together 
comes to nine and thus up to nine wives are allowed in Islam. This is, in 
reality, a wrong interpretation of the Quranic injunction. The Prophetic 
interpretation of this verse is contained in the following Hadith of the 
Prophet 


ll ay ASN Cel Sp GU I any dhe aU) fa ll 
eC pilen Bly Las! Spe dl, Spud ple andy 


het said to Ghilah bin Umayyah al-Thagafl who had just accepted Islam 
ten wives: “Choose fowr out of them and give up all others,” 


Once a Muslim marries more than one wife, it is essential for him to 
treat them equally in the matter of food, residence, clothing and even in 
sexual relationship as far as is possible. If one is a little doubtful in showing 
equal treatment in fulfilling thier rights, he must not take more wives. If 
he feels able to fulfil his responsibilities to only one, he should not marry 
two. Secondly; if he can do justice to two, he should not marry three. 
The final limit is that of four wives, if one feels necessary to do so. 


Si al gyd gla FAs Gu, 


“Hf you fear that you will not be able to do justice, then marry only one."" 


‘The justice referred to in this verse only relates to the humanly possible 
equitable treatment, In the matter of love, even if one really wants to do 
equal justice with sincerity of purpose, he will not be able to do so 
knowing human beings what they are. 

The Qur'an refers to this human weakness in the following words: 
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“You are never able to be [air and just as between women. if ever it is your ardent 
desire: but turn not away from a woman altogether so as to leave ber ax it were 


banging in the air 

Shaikh Muhammad bin Sirin while explaining this verse said that this 
inability referred to in the Holy Qur'an is in respect of love and sexual 
intercourse, Shaikh Abubakr No one can control 
‘one’s heart since it is entirely in the hands of Allah”. The same is the case 
‘of cohabitation when one may satisfay one wife better as compared to 
the other. Since this was not the intention of the man, it is not his fault 
and hence he will not be held responsible. The mother of the faithful, 
“Mishah, reported the Prophet saying: 


Vo pgllle J pelig Janay ands aling dae alll ao ill J gay IS 
oldal Yg Ld Laud pial Mb bal Lad pasa 


“The Messenger of Allah used to distribute things and io justice to all, and used to 
say: "My Allah, this 4s my distribution which is in my control, but do not hold me 
responsible for what is in your control and } have no control over it." 

Here the reference is to the heart and matters connected with the heart 
when the Hadith speaks of “the thing under Allah's control.” After 
understanding the aspect of equal justice to one’s wives, the following 
Hadith of the Prophet must be kept in mind to avoid excesses, 

The Holy Prophet said, “A man who marries more women than one 
and then does not deal justly with them, will be resurrected with half his 
faculties paralysed.”" Preservation of the higher values and promotion of 
righteousness must be the constant objectives. Permission to marry 
more than one woman at a time is necessary emergency provision for the 
preservation of high social values and for safeguarding society against 
promiscuity. At this state it becomes relevant to quote Billy Graham on 
polygamy, “Christianity cannot do so, it is to its detriment. Islam has 
permitted polygamy as a solution to social ills and has allowed a certain 
degree of latitude to human nature, but only strictly within the 
framework of the law. Christian countries make a great show of 
monogamy, but actually they practise polygamy. No one is unaware of 
the part mistresses play in society, In this respect, Islam is a 
fundamentally honest religion and permits a Muslim to marry a second 
wife if he MUST, but strictly forbids all clandestine amatory 
associations in order to safeguard the moral probity of the community.”* 
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Modernist Approach to Polygamy 

There is a growing tendency to consider some Islamic institutions to 
be out-modes when they do not conform to the western pattern of life 
This is particularly true in the case of polygamy which some scholars 
have vehemently opposed. They have even tried to misinterpret certain 
verses of the Qur'dn saying that polygamy is not allowed in Islam 
The two verses of the Qurdn which they have referred to in 
Strengthening their argument are verses 3 and 129 of Sirah al-Nisa’ 
(Chapter 4 of the Qur'an). Verse 3 reads: “If you fear that you shall not 
be able to deal justly with the orphans, marry women of your choice, two 
or three or four; but if you fear that you shall not be able to deal justly 
with them, then only one.” Verse 129 reads: “You will never be able to 
be fair and just as between women, even if it is your ardent desire.” 

The argument usually tendered in respect of the above two verses is 
that Islam has allowed marrying more than one wife on the condition 
that the man cannot be perfectly fair and just to all the wives, But this 
condition is almost impossible to fulfil as it is mentioned in verse 129 
quoted above, hence they argue that polygamy is not allowed in Islam 
because a man who marries more than one wife puts himself in an 
impossible position. When they fear injustice, they must not marry more 
than one wife. 

The modernists consider verse 129 as a clause and a legal condition 
attached to polygamous unions, Since impartial treatment cannot be 
possible, one must restrict oneself to monogamy. What they overlook in 
the fact that “impartial treatments” in the matter of residence, food and 
clothing is a relative term which will differ from person to person and 
country to country according to the economic standard of the society 
What one would need to provide in a European country in terms of 
food, clothing and residence would not apply in certain countries in Asia 
and Africa where the standard and the cost of living are much lower 
Hence, it is a matter of the conscience for the individual husband to 
provide his wives equal treatment according to his situation. Even in one 
given society the standard would differ ~a business man will provide to 
his wives according to his standard; while a labourer, whose income is 
low, may provide according to his own standard of income. The women 
that the labourer would marry would be used to a lower standard as 
compared to 4 business man. Besides, the wives may voluntarily accept a 
lower standard and may live peacefully as it happens in many 
polygamous homes in Africa 

The impact of the colonial era on the Muslim countries was so great 
that they changed their law of personal Status and imposed restrictions 
on the husband marrying more than one wife, The first ‘attempt of this 
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kind was made by Syria in 1953, Syrian Law on Personal Status (Decree 
No. 59) of 1953 provides: The Judge is empowered to refuse 
permission to a married man to marry another woman if it is established 
that he is not in a position to support two wives ..."* (Art. 17). Here it 
was stipulated not to take an additional wife unless they were capable of 
supporting them," In this case the Syrian jurists, trained in the western 
countries, maintained that the Qur’Gnic provision in verse three of Sirah 
al-Nisa should be regarded as a positive legal condition precedent to the 
exercise of polygamy and enforced as such by the courts on the 
principles that those that lead to abuses must be closed. 

They made it essential for an intending husband to seek permission of 
the court to marry. It was required by Article 17 of the law that the Qadi 
may with-hold permission to a man who is already married to marry a 
second wife, where it is established that he is not in a position to support 
both. The defaulters, are considered to be liable to penalties and the 
court would not recognise the marriage, although in spite of the clause 
of penalty they did not go as far as declaring the marriage invalid. 

In Tunisia, polygamy was prohibited outright by the law of Personal 
Status in 1957, The Tunisian Code of Personal Status, 1957 says: 
“Polygamy is forbidden, Any person who, having entered into a bond of 
marriage, contracts another marriage before the dissolution of thi 
preceding one, is liable to one years” imprisonment and to a fine . . 
(Art. 18). Here too, the modern jurists, influenced by Western pattern of 
life, declared that the Quranic verse 3 of Sirah al-Nis@ would not be 
construed strictly as a moral exhortation but as a legal condition 
precedent to polygamy, and therefore, no second marriage should be 
permissible unless and until adequate evidence was forthcoming that the 
wives would be treated impartially. Since they thought that in the 
modern social and economic condition such impartial treatment was 
practically an impossibility, they maintained that the essential 
conditions of polygamy was impossible of fulfilment. In other words, 
the Tunisian jurists even went a step further and completely prohibited 
polygamy against explicit Qur"inie provision, 

The Moroccan Code of 1958 took a middle course and prohibited 
polygamy conditionally when there was any apprehension of unequal 
treatment. The Morocean Code of Personal Status, 1958 says: 
“Polygamy is prohibited where it is likely to involve injustice towards 
the wives..." (Art, 30). The marriage contract concerning the second 
wife shall not be drawn up until the latter has been informed that her 
prospective spouse is already married. The courts were only allowed to 
intervene by granting divorce on the grounds of unequal treatment 
which is not that much a departure from the Maliki school of 
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Jurisprudence which is practised in Morocco and which allowed a co- 
wife to claim divorce if she was not given proper maintenance. 

Similarly in Iraq, the law of personal status of 1959 did not declare 
polygamy as prohibited but imposed restrictions on the institution. The 
Iraqi Code on Personal Status, 1959 reads: *.... Itis not permissible to 
marry more than one woman without authorisation from the judge. The 
grant of permission is regulated by the conditions that the husband's 
financial status permits it for supporting the wives and itis for a genuine 
benefit” (Art. 3). One could not marry a second wife without the 
permission of the Qadi who will not grant permission unless he is 
satisfied that the husband is financially capable of supporting an 
additional wife and that some lawful benefit for the husband was found 
in such marriage. The Qadi will not. give permission unless he was 
satisfied that there was no fear of any unequal treatment of the wives 

In Pakistan, the restriction was placed on polygamous marriage by 
the Muslim Family Law Ordinance of 1961 which required that a 
written permission of the Arbitration Council was required before one 
could marry a second wife, Pakistan's Family Law Ordinance, provides 
“No man, during the subsistence of an existing marriage, shall, except 
with the previous permission in writing of the Arbitration Council 
contract another marriage..." (Sec. 6), The permission would only be 
granted if the Arbitration Council was satisfied that the proposed 
marriage was necessary and just, In this case the consent of the existing 
wife was required except in the cases of insanity, physical infirmity or 
sterility, But in any case the council's permssion was essential to be 
obtained before contracting a second marriage. The defaulter was liable 
to be imprisoned for up to one year or had to pay a fine up to Rs.5000 or 
both. If the Mahr was deferred, he was required to pay it forthwith and 
the existing wife had the right to get a divorce. In spite of all these 
restrictions, if a second marriage was contracted without the council's 
permission it would not be considered legally invalid, 

The above examples lead us naturally to a consideration of the 
conflict between the Qur'anic Injunctions and the so-called reforms in 
respect of polygamy in some Muslim countries, There are countries 
where the Shari'ah Law of polygamy has not been tampered with by the 
modernist forces like Saudi Arabia, most countries in East and West 
Africa, and in Asia. Then there are countries like Syria and Tunisia 
where polygamy, obviously allowed in the Qur'an and the Sunnah, has 
been made prohibited by law. There are some other countries where 
serious restrictions have been imposed by law in contracting a second 
marriage, but the marriage, if it takes place, is not rendered invalid. It is 
interesting to.note that these law reforms in Muslim countries are of 
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recent origin, since it was first introduced in Syria in 1953 and later, 
some other Muslim countries followed suit, It is my candid view that the 
countries which have just prohibited polygamy by law have gone against 
the injunction of the Qur'an and the Sunnah of the Prophet and the 
practice of the Tabiun and the Tab Tabu. 

It should be borne in mind that the role of the Prophet did not end 
with one announcement of the Sunnah or the way of life to the world at 
large, He had to guide the people who followed him, explaining to them 
the implications of all the approved actions, moral code, the divine 
injunctions and the form of law that sustained the whole system. If 
polygamy were not allowed, he should have stopped people from 
practising it in his life-time. There are a number of Ahadith of the 
Prophet in which cases from polygamous homes were brought to him. 
The solutions were found and justice was done, and in some cases 
marriages were dissolved, if they had become unworkable, But, there és 
not a single Hadith that suggests that the polygamy was forbidden by the 
Prophet or the Rashidin Caliphs or Muslim rulers of the Umayyad and 
the Abbasid dynasties. Mee z 

There is the important question of the role of the Ulamd and Fugaha of 
Islam, the great learned men and jurists, who have tried to guide the 
“Ummah after the death of the Prophet. The great Jmdms and the 
founders and leaders of the four schools of Islamic jurisprudence and 
their disciples have left behind volumes of their works. They too have 
tried to find a solution to the problems arising out of polygamous 
unions, but have never outright prohibited polygamy. Why did the great 
‘Ulama have to wait 1400 years to pronounce polygamy prohibited in 
1953? 

By declaring prohibition, the so-called modernist reformers have 
refused to accept the Qur‘anic injunction or have indirectly rejected the 
Sunnah of the Prophet declaring it unworkable and have also 
disregarded the opinions of the pious’ Ulama. 

More than twenty-seven years have passed since polygamy was 
banned in some Muslim countries, Much has been written to appreciate 
these reformers by European scholars. The existence of such reforms are 
cited as a factor which makes people more cautious in contracting a 
second marriage, or else moves them to be more reckless in marrying 
more wives. If one takes statistics of polygamous marriages before and 
after the prohibition in Syria and Tunisia, one would find few cases 
where people have refrained from contracting a second marriage. But at 
the same time it has heightened tensions in the minds of those who were 
capable, both economically and physically to marry and satisfy more 
wives. A few have married contrary to the law and undergone penalties, 
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but many have taken a short cut of entering into extra-marital relations 
secretly following the style of life in the Western world in order to cling 
to monogamy. - 

There is a dearth of empirical evidence which might enable us to 
answer the crucial question: "Has the prohibition of polygamy served as 
a deterrent?” “Has the Muslim Society become more prosperous 
because of this prohibition?” Quite naturally, the empirical evidence in 
this field will remain as scare as possible 

It is common place to say that the imaginary fear of misuse of 
polygamy is widespread and abiding in the minds of the Western trained 
Muslim elites, The question is whether such fear, even if justified to some 
extent knowing the unpredictable human nature, will remain effacious 
when we think of the alternative of importing the moral vices of the 
Western culture. Knowing human beings how they are, even the 
provisions of marriage, divorce, trade and commerce and all other 
aspects of law stand to be misused. 

Those Muslim countries which have imposed heavy fines and 
imprisonment (or both) for one who does not first obtain permission of 
the Arbitration Council, as in Pakistan, or an authorisation from the 
Judge, as in Morocco, here too is an obvious violation of the Shari'ah 
provision on polygamy. The permission will only be granted if the 
existing wife gives her consent except in the cases of insanity, physical 
infirmity or sterility. Thus obliging the man to justify his intention by 
giving convincing reasons would give the Arbitration Council or Courts 
far more power of restraining even necessary polygamy. Some women 
tend to be very jealous by nature, and in spite of the fact that husband 
needs a second wife on conditional grounds, she will not understand her 
husband, nor would the court understand the man’s needs easily since 
“one would have great difficulty in explaining, biologically, such a 
sudden change of heart." If his legitimate biological desires are 
supressed against his will, it would give rise to adultery, concubinage 
and prostitution. The best course open for Muslims, therefore is to strive 
to the Qur’anic advice. 
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“So take what the Apostle assigns to you, and deny Yourself that which he witholds 
from you." 


The Ummah has lived successfully for fourteen hundred years without 
these reforms, and it can /nsha ‘Allah survive the future,"* 


Polygamy: A Sociological Issue in Africa 
The main purpose of marriage in the mind of an African man is the 
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production of children who are his glory. If children do not come, ornot 
come fast enough, a8 the result of a marriage, the man increases the 
number of wives although he does not divorce his barren wife.’ In 
the traditional African society, the number of man’s wives and children 
was the measure of his success in life and the children were considered 
their fathers’ chief assurance of protection and support in his old age 
The possession of many wives and children was regarded as a sign of 
wealth and nobility, It was not unknown for a man to have as many as 
200 children." 

Polygamy is an old established custom and, to the African, it appears 
not only a reasonable but almost an essential institution," In Iboland of 
Nigeria in West Africa, it is traditionally obligatory on a father to marry 
the first wife for his sons, 

The sons in turn are expected to marry additional one or two or three 
wives for themselves. Otherwise, they will be regarded as weaklings 
among their age grades and in the community. Even their wives do not 
object to the addition of other women in the life of their husbands; they 
belicve that extra hands would lighten the work in the house and on the 
farm. 
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Chapter 9 


The Unlawful Forms of Marriage 


Mut‘ah; The Temporary Marriage 


This is a forbidden form of marriage which is contracted for a short 


period for a fixed remuneration. It was allowed in the carly formative 
period of Islam before the Shari'ah of Islam reached its completion, It 
was allowed in the early days 
people went in battles against enemies. The reason why it was allowed 
was that new Muslims were passing through a transitionary period from 
the Jahilliyyah to Islam. In the Jahilliyyah period adultery was so 
common that it was not considered a sin. Just as Islamic injunctions of 
drinking (al-Khamr) came only gradually, since 


while one went on a journey or when 


usury (al-riba) and w 
people were so much used to them, Murah was only allowed in the early 
days for people going on Jihad or Ghazwat. Those whose faith was still 
adultery while away on Jihad. Those who had 


weak prove to c 
strong Jman expressed the desire to get castrated in order to curb their 


passion, ‘Abdullah bin Masid has said 
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We used top 
women with us. We ask 
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her clothes for a ceri 


phe) if w urselves custeate 


and allowed us to marry women by giving 


Ali: I said to Tbn ‘Abbas during the 


It is also narrated by Sayyidr 
Battle of Khaibar: 
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~The Prophet (S.A.W.) forbade the temporary marriage and the eating of the flesh 

of donkey 

After the SharFah of Islam reached its completion, it was made 
unlawful (Haram). Temporary permission due to force of circumstances 
that the Prophet had given was made haram immediately after the 
conquest of Makkah as narrated by ‘Ali.Ali says 


elunill dace Y ppl ald dss cd J aling ule ALi! Joo pall go (ye aa 
plug ule Ul ac alll J get) apm si Ce al Jub 
“*Hle was with the Prophet on the occasion of the battle for the conquest of Meces. 
The Prophet had permitted Mul'ah marriage for the Sahabah. He says that the 
Prophet declared it unlawful even before leaving that place.” 


According to yet another narration, the Prophet declared: 


MAL! age 31d ape all ol ge 


“Undoubtedly Allah made it unlawful until the day of Judgement.” 


Islam wants to build a healthy society in which Mur'ah marriage, if 
allowed, can create many problems than it can solve. If unchecked, it can 
give rise to prostitution, There is a consensus of ‘Ulama that it is 
unlawful. The only opinion of Abdullah bin Abbas was contrary to this 
view, but soon he saw the gravity of the situation and misuse people 
made to this form of marriage which was only allowed in extreme 
circumstances of warfare, did no longer consider it lawful. 

Some Shiite school of law considers it lawful even today, although it 
is seldom practiced. 


Al-Shigar 

AbShighar is an Arabic term which means lifting of a dog while it is 
passing excreater. This is the reason why the same word has been applied 
to this undesirable form of marriage since there is a resemblance of 
picking up a woman without paying any dowry at the time of her 
marriage. Mahr is the right of a woman and is a means of her security 
and not merely a bride price to be enjoyed by her parents or to get undue 
advantage by giving one’s daughter or sister in marriage as an exchange 
for taking in marriage the other man’s daughter or sister or award 
without paying any dowry 

In pre-Islamic Arabia, Shighar was a recognised form of marriage 
which was forbidden by Prophet Mubammad after the advent of Islam 
because this form of marriage deprives the woman of her right,’ 
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Marriage with Foster Relations: The Curse of Modern Milk Bank 


As it is conveyed in the verse 23 of sirah a/-Nisd, marriage is 
prohibited between a person having a foster relationship corresponding 
to a blood relationship. It renders a marriage unlawful in Islam. It is 
unfortunate that in modern times, there are increasing efforts to 
establish milk banks not only in Europe and America but even in some 
Muslim countries where all newly born babies are fed with human milk 
which according to the above verse brings them to the category of foster 
brothers and sisters. Once these children grow up, they marry each other 
which in actual fact means a foster brother marrying a foster sister 
without knowing such relationship, Such marriages are unlawful not 
only in Islam but even in other religions, The Prophet (S.A.W.) has said 


BY gl! aya le pas deloyll spas 


Yes, the f 


relations make all those things unlawful which are unlawful 


Jing birth (bloed) relation 


Marriage of a Woman with a Man Who Marries Her Paternal 
or Maternal Aunt 


It is narrated by Jabir that the Messenger of Allah (S.A.W.) forbade 
that a woman should be married to a man who has married her paternal 
or maternal aunt 
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Chapter 10 


Mahr (Dower) 


No Marriage without Mahr 


Mahr (dower) has been mentioned in the Holy Qur'an‘ asan essential 
part of a Muslim marriage. It is given by the bridegroom to his bride in 
accorance with their mutual agreement, It may be of any value from a 
quarter of a Dinar to a thousand Dinar or more? Mair is not like the 
African custom of giving a bride-price since marriage in Islam is not sale 
of a girl to a husband. It also differs from the old European system of 
dowry in which the father used to give his daughter a heavy dowry at the 
time of her marriage which became the property of the husband, as if it 
was an inducement to him to marry the girl. The same is the practice 
among the Christians and Hindus in Kerala and other parts of India 
The fathers are required to pay very heavy dowries to find suitable 
husbands for their daughters. In the Jahitiyyah society of the Arabs, 
Mahr was considered as the property of the guardian of a girl. The 
amount of dowry varies according to the educational qualifications, 
professional standing, wealth and social status of the boy. 

In Islam, on the other hand, Mahr is a marriage gift from the 
bridgroom to his bride and becomes her exclusive property. Islam has 
elevated the status of women as Mahr is given as a mark of respect for 
her.’ Even if marriage ends in divorce (a/-Talaq), the dowry remains 
the wife's property and the husband has no right to take it back, except 
in the case of Khul where the divorce takes place at the request of the wife 
in consideration of the return of the whole or part of the Mahr paid to 
her, 
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In other words, Mahr is a sum of money or other property promised 
by the husband to be paid or delivered to the wife in consideration of the 
marriage. 

The other word generally used for Mahr in the Holy Qur'an is ajt 
meaning reward, and a gift that is given to the bride. In fact, a/ris that in 
which there is gain but no loss, The word yadaga is also used in the Holy 
Qur'dn to signify the nuptial gift. Another word used in the Holy Qur'an 
to indicate the nuptial gift is faridah. literally what has been made 
obligatory or an appointed portion. The word mahr is also used in 
Hadith to signify dowry, or the nuptial gift. According to the Holy 
Qur'an, the mahr is given as a free gift by the husband to the wife, at the 
time of contracting the marriage: "And give women their dowries as a 
free gift.’ The payment of the mahr on the part of the husband is an 
admission of the independence of the wife, for she becomes the owner of 
property immediately on her marriage, though before it she may not 
have owned anything. The settling of a dowry on the woman at the 
marriage is obligatory: “And lawful for you are all women besides these, 
provided that you seek them with your property, taking them in 
marriage not committing fornication. Then as to those whom you profit 
by (by marriage) give them their dowries as appointed.” In the case of a 
Muslim marrying a Christian or a Jewish woman: the Qur'anic 
injunction is: "And the chaste from among the believing women and the 
chaste from among those who have given the Book before you, when 
you have given them their dowries, taking them in marriage,” 


It would appear from this that the Holy Qur’lin rend 
of Mahr necessary for a valid marriage, The Hadith of the Prophet also 
leads to the same conclusion. oi 

Sayyidna “Umar the second Caliph, and Qadi Shuraih have decreed 
that if a wife remits the whole of her mahr or a part of it but later on 
demands it, the husband shall be compelled to pay it because the very 
fact that she demands it is a clear proof that she did not remit it of her 
own free will 


the payment 


When is Mahr to be paid? 


The payment of Mahris necessary even though it might bea very small 
sum.* In exceptional cases, marris wal though the amount of 
mahr has not been specified, but it is obligatory and must be paid 
afterwards. Thus the Holy Qur'an says, speaking of divorce: “There is 
no blame on you if you divorce women when you have not touched 
them, or appointed for them a dowry." This shows that marriage is not 
valid without specifying a dowry, Hadith also speaks of the validity of a 
marriage, even though dowry has not been named." But the dowry must 
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be paid, cither at the time of the consummation of marriage or 
afterwards. The amount of dowry in this case would depend upon the 
circumstances of the husband and the position of the wife. The Holy 
Qur'an makes this clear by requiring the provision for wife to depend 
upon the circumstances of the husband, “the wealthy according to his 
means and the straightened in circumstances according to his means.”"! 
In a hadith it is related that the case of a woman, whose husband died 
before fixing a dowry and consummating marriage, was referred to 
*‘Abd-Allah Ibn Mas‘ud, who decided that she should be paid a dowry 
according to the dowry of the women of like status with herself (Ka- 
sadaqi nisatha ), and this decision was afterwards found to be in 
aceordance with the decsion of the Holy Prophet in a similar case."? In 
Fiqh, it is called mahr mithi (lit., the mahr of those like her, or her equals) 
or customary dower, It is determined by the mahr of her sisters and 
ternal aunts and uncles’ daughters that is to say, with reference to the 
social position of her fathers’ family. Therefore even if the dowry has not 
been specified at the marriage, it is to be determined and paid 
afterwards, and if it remains unpaid in the husband's lifetime, it is a 
charge, on his property after his death. The words of the Holy Qur'in 
require its payment at marriage, barring exceptional cases when it may 
be determined or paid afterwards, The Maliki school follows this rule 
and renders payment necessary at marriage, while the Hanafi school 
treats it more or less as a debt. 

Let us now examine the injunctions in the Holy Qur'an about dower: 


Gia old Lads dle oo Je AS) Gils Sub diss Syste «Lis Igity 
iis, 


“And give the women (on marriage) their dower as a free gift but if they. of their 
own ood pleasure, remit any part of i to you, take it and enjay it with right good 
heer," 


These words make it obligatory upon a Muslim to give dower to the 
woman whom he takes as a wife, It also exhorts Muslims to marry 
women with the permission of their (women’s) guardians and payment 
of their dowers: 


cob gphlly Sa 951 Gagity Gyibl git Sagi, 


“Wed them with the leave of their owners, and give them their dowers, according 10 
what is reasonable." 


From the foregoing it is clear that makr can be either specified or 
unspecified, The specified mahr is the amount settled by the parties at 
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the time of marriage or after the marriage is solemnized, In the case of a 
bridegroom who is a minor, his father would settle the amount of mahr. 
The specified mahr can be cither prompt (mu‘ajal) or deferred 
(muwajjal. When the mahr is mu‘ajjal it is payable on demand, If it is 
the deferred mahr it is payable only at the dissolution of marriage either 
by death of the husband or when the wife is divorced. The unspecififed 
mahr is the mahr which is not settled at the time of marriage or 
immediately after the marriage and is fixed according to the social 
position of the wife's family (mahr-mithl). 


What is a reasonable amount of dower will depend on the relative 
position in life and social status of parties to marriage and differ from 
place to place, period to period and country to country, The Prophet 
(S.A.W) has also said! 


dae jaalety glanoy J 2 I] CIS Yy» 


“And there ix no marriage except with the permission of guardian and payment of 
dower and two reliable witnesses 


Thus it is clear that dower is an essential ingredient_in Islamic 
marriage without which the contract is not complete, This Ayah refers 
to dower as sadagah. It has its own significance. Since the word sadagah 
also means charity, it is implied that dower is to be given as a free gift 
which becomes the property of the wife, Therefore she has full authority 
to give any portion of her dower to her husband or guardian. 

Another verse in the Holy Qur‘in declared. 


thas teen at 
pgSetGi 55 de 
“But if ye decide 10 take a wife in place of another, even if ye had given the latter a 
whole treasure for a dower, take not the least bit of it back. Would ye take it by 
slander and a manifest wrong?”" 


This verse makes it clear that dower belongs to the divorced woman, 
whatever its value. The husband js not entitled to take it by force or 
duress or through slander, Every husband should fear Allah and have 
Tagwah (piety) and refrain from usurping the rights of his former wife. 
The Qur'an further emphasises: 


“And how could ye take it when ye have gone in unto each other, and they have 
taken from you a solemn covenent?""* 
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It shows that the dower belongs to the woman and not her former 
husband, So if he tries to get it back through foul means of putting a 
calumny against her and slandering her, he earns the disapproval of the 
Holy Qur'an, In another verse, the Holy Qur'an declared 


Ue Sh aly Site ist Gis AsStait Sock te 9 Lit je Stasi 
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“Also {prohibited ure) women already married, except thove whom your right hands 
paises (1c. captives in a Jihdf. Thus hath Allah ordained (prohibitions) against 
you; except for those all others are lawful, provided ye seek (them in marriage) with 
Bilts from your property, desiring chastity, not lust. Seeing that ye derive benefit 
from them. give them their downes (at least as prescribed), but if, after a dower is 
prescribed, ye agree mutually (10 vary it), there is no blame on you.” 


It means that dower is obligatory and without it no Muslim marriage 
can take place, It further shows that dower is a means of reward or 
remuneration. When a man takes a woman in marriage, she surrenders 
her person to him, So a man should also surrender some of his property 
to her, Of course, the woman has a right to release her husband from 
dower or to change its amount after mutual understanding with him, 

The Qur'an makes payment of dower obligatory not only in marriage 
between Muslims but also in marriage of a Muslim to a woman who is 
Kitabiyah (belonging to the people of the Book, i.e. Jews or Christians.) 


131 ASLB Ge GGSI Igig! Gall Ge Olinaatly Olah! gs Loot! 
GIA! SSR Re Ty Cpls pe Spins Se) gol 8 gala 


"(Lawful wato you in marriage) are (not only) chaste women who are believers. but 
chaste women among the people of the Book, revealed before your time, when yo 
give them their due dowers and desire chastity. not lewddness, nor secret intrigies.” 


The Holy Qur'an also says: 


Ke A SU Np el Sa gs Si ots Sli Sy Sade CLG y, 
ge HHS 5 StL ets 555 Sil) oy 5b aught Je Sashes 
eee) 


“There is no blame on you if ye divorce women before consummation or the 
fixation of their dower. But bestow on them (a suitable gift). The wealthy man 
according to his means, and the poor according to his means. A gift of a reasonable 
amount is due from those who wish to do the right thang. 
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It shows that if a Muslim divorces his wife before the marriage is 
consummated or before dower is fixed he is required to give a suitable 
amount to the divorced woman ace -ding to his own capacity. But if 
gadaq is fixed before marriage and divorce is given before the 
consummation of marriage, he shall have to pay one half of the fixed 
sadaq to her 


No Fixed Amount for Mahr 


Looking at the Shariah of Islam governing rules about Mahr, no 
definite amount or a thing of a definite value is fixed as Mahr. The 
injunctions of the Qur'an are silent on this issue, It is narrated by Amir 
bin Rabiah that a woman belonging to Banu Fazarah was married on a 
pair of shoes as her Mahr 

The Messenger of Allah asked her: 


co HSU fa Saad gels ly dd 9 onal 


Are you happy with yourself with a pair of shoes? She said *Yes', The Prophet 
(S.A.W) then permitted her to marry 


Likewise, a woman came to the Prophet (S.A.W.) and said: “O 
Messenger of Allah, I wish to give myself to you". Then she stood for a 
long time waiting for an answer, Then a man stood up and said: “O 
Messenger of Allah, if you do not need her, get her married tome”, The 
Prophet ($.A.W,) then asked him 


#\% oe3 oto 


wot Gases BS Be dike Ja, 


“De you possess something that you can give as xadaq?” He replied that he had 
only a pair of trousers, which if given to her, he will be without one, He was asked to 
ive even if he had an iron ring. Since he had none, the Prophet asked: 


Senge OL Ga clas a, 


Do you have anything from the Holy Qur'an?” He said: *Yes', and enumerated 
the Surahy that he remembered. The Prophet then sai 


SoS ye dine Lay dingy 
“I declare you two married with what you possess from the Qur'an," 
In this case, the chapters or portions of the Qur'an that the man 


remembered were considered as his Mahr. But Hadith must be properly 
understood. It does not negate the minimum Mahr fixed by Imam Abu 
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Hanifah or Imim Malik. Ibn al-Qyim has explained this Hadith thatthe 
Mahr is the right ofa woman. and the pious lady mentioned in the above 
Hadith was satisfied with the man who wasat least knowledgeable in the 


Qur'an, 
hel g en Gravel ey tay! dae gill JU pe al al Sage 
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“And this was dearer to her than proper ty given by her husband, because Sodg in 
reality is meant for a woman to benefit her. If che became happy with knowledge 


‘and religion and Islam of her husband his recitation of the Qur'an, this way the best 
Mahr and mont beneficial to her 


As for giving a large Mahr, there is absolutely no harm. Once Caliph 

‘Umar deleared that no one should increase Mehr more than 400 

dirhams. When he descended, a Quriashite lady asked him: “Have you 
not heard Allah’s injunctions?" 


“Umar went back to the pulpit and declared: +e Salsa! aLoty. 
PL Sab pays Silanes) Jo ope 3 125) Ot aS wd OS ls 
cual Le dle So glans gl 


Ww not to give mote than 400 dirhams as Mahr. Whosoever wishes 


“1 was asking 

may give as much property as ene wishes to give 

The husband however, has no right to demand back anything of the 
dowry given to the wife in consideration for the marriage or ornaments, 
clothes, etc., given to her as gifts, It is utterly against the moral principles 
of Islam to ask for the return of anything given to another asa present or 
gift2’ The Holy Prophet likens this disgraceful behaviour to the licking 
up of his own vomit by the dog. It is indeed shameful on the part of a 
husband to keep back or demand, after the divorce, what he himself 
gave to his wife, Asa matter of fact Islam exhorts the husband to give her 
something at her departure."* 


Other Conditions in Respect of Mahr 


The payment of Mahr should be in the form of something that has a 
value even though it may be small or very valuable. According to the 
Hanafi school the smallest amount of mafr is 10 dirhams but according 
to Maliki schools the least mahr is equivalent to 3 dirhams. However, 
there is no fixed minimum in the Shafi'i and Hanbali schools as well as 
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among the Shitites. If one gets married on the dower in terms of a 
quantity of wine or pigs or anything that is unlawful in Islam which 
cannot be owned or bought orsold by a Muslim, the marriage is null and 
void. All the Jurists of the four schools agree upon this view. The Maliki 
school insists that half of the mahr should be given on the spot for the 
consummation of a valid marriage. Mahr can be given promptly on 


marriage or can be postponed until after the marriage, The Hanafi's 


point of view is that the payment of dower can be delayed, either part of 
it is delayed or the whole of it, but it must not be forgotten completely or 
the proposal for giving the mahr should not be made in an ambiguous 
way, saying: I marry you for £100 to be paid when the clouds come, or 
when the sky falls rain, ora travellerarrives ete, The Malikis say that the 
mah may be a definite thing like a known animal, by looking at it or by 
describing it like this horse or a particular kind of horse like the Arabia 
horse, or it may be a definite amount of money as mentioned earlier 
Even if the dower is not prompt it should not be delayed through a 
flimsy promise like “to be postponed until death or until our 
ation.” According to the Shafi'i and Hanbali schoo! it is lawful if 
the entire mahr is paid later as long as it is not forgotten completely 
Once the amount of mar is fixed and it is ready in hand, the payment 
should not be delayed. According to the Malikis it may be given to the 
wife on the day of marriage except when the woman herself wants to 
take it later. The mar should not be postponed simply because of the 
sickness of the wife. The Maliki school views that if it is fixed that half of 
the dower be paid promptly and half later on_ with the specific words 
at “I marry you on £50 to be paid promptly and the remaining £50 
later on,” It is necessary in this condition to pay her the amount before 
consummation. According to the Shafi'i school the wife can refuse 
consummation by the husband if the mahr, once agreed to be paid 
completely. is not paid. If the husband did not pay the mahr or 
mitintenance to the wife, the wife can take action to annul the marriage 
The Shafi'i jurists say that if the husband is unable to pay the mahr, as 
be patient of she may take the 


agreed, then it is up to the wife either 
matter to the Qadi to annul the marria; 

No limits have been placed on the amount of mahr. The words used in 
the Holy Qur'an show that any amount of dowry may be settled on the 
wife 


“and you have given one of them a heap of gold.""! Thus no 


maximum or minimum amount has been laid down, The Holy Prophet 
paid varying amounts to his wives; in one case when the Negus paid the 
amount to Umm Habiba (Abu Sufyan’s daughter), who was by then in 
Abbyssinia, where the marriage took place, it being four thousand 
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dirhams, while in the case of the other wives it was generally five 
hundred dirhams. The mahr of his daughter Fatimah was four hundred 
dirhams. The lowest amount mentioned in Hadith is a ringof iron,**and 
a man who could not procure even that, was told to teach the Holy 
Qur‘n to his wife.” In some Hadith two handfuls of meal or dates are 
also mentioned." ‘The amount of dowry may however be increased 
or decreased by the mutual consent of the husband and wife, at any time 
after marriage; and this is plainly laid down in the Holy Qur'an: “Then 
as to those whom you profit by (by marrying), give them their dowries as 
appointed: and there is no blame on you about what you mutually 
agreed after what is appointed of dowry,” The wife is the owner of 
Mahr and hence she may remit the dower wholly or partially. The 
remission of the Mahr in the terminology of Figh is called Hibar al-Mahr 
In the Hanafi school, however, if the dower has been specified (al- 
Mahy al-Musamma) then the question arises whether it is to be given 
promptly (Mu‘ajjal) or is it to be deferred or delayed (Mu'ajjal). Mu'ajjal 
or prompt Mahris to be paid immediately after marriage if demanded by 
the wife, If it is agreed that it is Mua'/jal or delayed or deferred, it 
becomes payable on the dissolution of marriage or when some ugly 
event takes place rocking the happy family ties. When Mahr is fixed 
Musamma), it may be split into two equal parts and it may be stipulated 
that one partshall be paid immediately on demand from the wife and the 
other part will be paid on the death of the husband or divorce or the 
happning of some special event 
Pie B ONY Te Sepp aapers tle ere a sere 
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Chapter 11 


Talaq: Divorce in Shariah 


There are times in a man’s life when it becomes impossible to continue 
with cordial relationship with his wife and vice versa. It is a part of 
human nature that in spite of all his achievements and scientific progress 
his human frailties become apparent 

Satan, being an open enemy of man, comes to play his role at the 
height of glory of human civilisation, At times good preaching and wise 
counsel also do not work. It is in such times when marriage becomes 
impossible to work, it is better to separate amicably rather than dragon 
indefinitely, making the family-home a hell. In such circumstances the 
immediate victims are the children of such a family unit. In Islam 
marriage is a contract and the contract should be made to work but not 
When it becomes humanly impossible. It is only in such unavoidable 
circumstances that divorce is permitted in Shariah. When such 
circumstances arise, one must still keep in mind that through marriage, 
she has taken from him a solemn covenant (mithaq): 


Uae Ghies ass gialyy 


Anu they have taken fre 2 solemn covenant 


Talaq literally means to set an animal free. It is used in the Shari'ah to 
denote the legal method whereby a marriage is brought to an end 
Although Islam allows divorce if there are sufficient grounds for it yet 
the right is to be exercised only under exceptional circumstances. The 
Prophet (.4.W,) has said. 
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‘O all things w ve been permitted. divorce m th ha Ailab 
These words will always act as a strong check on the hasty recourse to and wanton 
absue of th ssibality of divorce. In yet another Hadith, the Prophet has said 
Marry and do not divorce; undoubtedly the throne of the Beneficient Lord shake 


The aim of the Shari‘ah is to establish a healthy family unit through 
marria; dito 
of 


but if for some reasons this purpose fails, there is no n 
linger on under false hopes as is the practice among the adheren! 
jons where divorce is not permitted, Islay 
reconciliation between spouses rather than severance of their relations. 
But where good relations betwe: impossible, 
Islam does not keep them tied in a loathsome chain to a painful and 


e other rel 


encour 


spouses become distinct 


agonising position. It then permits divorce. This is made clear by the 
Holy Qur'an. As soon as differences between spouses take a serious turn 
to endanger their contract, it ordains that arbiters be appointed to sort 
out these differences and bring about reconciliation between them, it 


says 


Daye SN Gab Spe Lang tht So Lake ty Sait Lagi GL Sil 519, 
pad Lede SiS ab 51 aps dn gag sca 


tT a break between them two, appoint, (TWO) arbite from hi 

fan fd the other from hers; if they wish for peace, Allah will cuuse them 
Aifah bas full how " antec) witty all Ni 

In case the arbitrators” fail to effect  repproachment between the 


spouses, the Qur'an permits such spouses to part company 
It says: 


lass Lasly ABN Sis ance yo IS AU hs WAS Sy, 


But if they disagres de abundance for all from His 
Jing bowoty: For Altah as the wine cares. tom w 


nd must part, Allah will pre 


If the stage of parting has been reached, the Qur'n enjoins upon 
husbands not to misuse or abuse their power position and leave the wife 
hanging but rather to dispose of the matter one way or the other 


sa vanaseanta Apts Ip Rabets Sy, 
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“You are never able to be fair and just between women, even if it is your ardent 
desire: but turn not away (from your wife) altogether, 60 as to leave hr (as it were) 
hanging (in the air). If you come to a friendly understanding, and practice self- 
restraint, Allah is off-forgiving, Most Merciful 


In order to put an end to all uncertainties the Qur'an has laid down: 


fos jold a Sub gb 51 28s | a8 A FasL Se SASS Sills 
ah fsasie ALIN SU Gold 1g5e Sty 
“For those who take oath for abstention from their wives, a waiting for four 


months is ordained; if they return then, Allah i off-forgiving, Most Merciful. But if 
their intention is firm for divorce, Allah hears and knowy all.”* 


On the basis of these Qur’anic injunctions and the guidance from the 
Sunnah of the Prophet, the jurists of the four schools of Islamic 
Jurisprudence have given clarifications on divorce. Sharh al-Kabir* has 
given the following five categories of divorce: 


1. Divorce becomes Wajib (most essential) in the case of Talay al- 
Hukmain in Shiqag 

2. Divorce is makrith (disapproved) when it is not essential. If there 
is no harm anticipated either to one's self or one’s wife, and there is 
still some hope of reconciliation, which based on the Hadith: “Most 
hated among things permitted by Allah is divorce”. 

3. It is Mubah when there is a need for it, particularly when wife's 
character is bad (sirk/ulg al-mar’ah) and thus some harm is expected 
through the continued marriage 

4. Itis Mandib when the wife is not fulfilling the essential rights of 
Allah imposed on her, or if she happens to be unchaste. 

5. It is Mahziwr when it is given during the days of her monthly 
periods. 


In Mughni al-Muhtaj.!" all the first four categories of divorce are 
mentioned, but the fifth category is Haram (unlawful), and it is the 
divorce of innovation (Talaq al-Bidl) Imam al-Nawawi has mentioned 
only four kinds of divorce, They are Haram, Makrih, Wajib and Mandiib 
as mentioned in his Sharp on Sahih al-Muslim." According to him, there 
is no divorce which can be called Mubah. 


The Maliki Jurist al-Dardir also agrees with the above view in his 
famous commentary of A-Mukhatasar of Khalil.” 


Faskh: Annulment or Abrogation of Marriage 
Like divorce, Faskh also brings an end to marriage. It literally means 
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*to annul a deed’ or rescind a bargain? It is decreed by the Qadiafter the 
careful consideration of an application made to him by the wife. The 
Qadi if satisfied that the woman is prejudiced by a marriage, he will 
annul the marriage. The conditions governing Taldq (divorce) and Faskh 
are given details by jurists of the four schools of Islamic Law 


It ts Taldg in the following cases according to the Hanafi School 
a) Pronouncements of divorce by husband 
b) Ma” 
©) Khul® 


d) Lian: Mutual Impercation 
¢) Separation because of sexual defect (aib Jinsi) in. the husband 
f) Separation due to denial (76d) by the husband of Islam. 


It will be Faskh in the following cases according to the Hanafi Schools: 


a) Separation due to apostacy of the spouses 
b) Separation to spoiling (fasdd) of marriage 

¢) Separation due to lack of equality of status (kafa) or lack of 
compatability of the husband 


It will be Talay according to the Shafi'i and the Hanbuli Schools:'* 


a) Pronouncement of Taldg by the husband 

b) Khul* 

©) Declaration of sald by the Qidi of the husband's refusal to 
give divorce because of Ia. 


It will be Faskh according to the Shafi'i and Hanbali Schools 


a) Separation due to defect in one of the spouses 
b) Separation due to difficulties (/sar) of the husband 
c) S 
4) Separation due to apastacy of one of the spouses 

¢) Separation due to spoiling of marriage 

f) Separation due to lack of equality of status (kafa) of the 
husband 


paration duc to Li'dn 


iki School’? in the following ca 


It will be Tala according to the M 


a) Pronouncement of Talay by the husband 

by) Kuhl 

c) Separation due to defect in one of the spouses 

d) Separation due to difficulties (/sdr) of the husband from 
providing maintenance to his wile 

¢) Separation due to harm (darar) 

) Separation due to Ila” 
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2) Separation due to lack of compatability or equality of status 
(kafay 


It will be Faskh in the following cases: 


a) Separation duc to the process af Lean 
b) Separation duc to spoiling of marriage (Fasiid) 
c) Separation duc to the denial of Islam by one of the spouses 


Shiqaq: Breach of Marriage Agreement 


Thus the shigag or breach of marriage agreement may arise from the 
conduct of either party as we have already enumerated. If either of the 
married partners misconducts himself or berself, or either of them is 
consistently crucl to the other, or, as may sometimes happen, they 
cannot live together in marital agreement. The shigag in these cases is 
‘more express, but still will depend upon the parties whether they can pull 
on of not. Divorce must always follow when one of the parties finds it 
impossible to continue the marriage agreement and is compelled to 
break it off 

There may also arise cases in which the husband is imprisoned for life, 
or for a long period, or if he is absent and no news can be heard of him, 
or he is maimed for life and is unable to provide maintenance for his 
wife, it will be a case of shiqag if the wife wants a divorce, but if she does 
not, the marriage will remain. In ease the husband is aggrieved in a 
similar manner. he has the option of taking another wile 

If cither of the couple, apostalized, the marriage shall be judicially 
dissolved by a divorce, But according to the view of other jurists, such a 
marriage is to be dissolved without a divorce. If a non-Muslim couple 
embraced Islam, their marriage shall continue to subsist, But if only one 
of them accepted Islam such a marriage is to be dissolved without a 
divorce. If it is the wife who embraced Islam, and the marriage is 
subsequently so dissolved, and she started to observe the idda; now, if 
the husband followed suit during the idda, then the husband will have 
first claim to her. If the husband accepts Islam, while the woman is either 
a Jew or a Christian, he has the permission to retain her. But if, the 
husband accepts Islam while the woman was a Magian and she, also 
immediately accepts Islam after him; they can then continue as husband 
and wife; but if she did not accept Islam, immediately, then they are 
sepurated."* 


Procedure of Divorce 


There is a laid down procedure of divorcee in Shari“ah such as to 
encourage reconciliation wherever possible, But if all the efforts to 
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reconcile and establish good relationship between the two life partners 
fails, and the husband and wife consider it impossible to live together 
any longer, there is no loathsome chain to keep them together by force 
They may separate in peace and each of them may seek fulfillment with 
somebody else with a new marriage relationship. Marriage is thus to be 
understood as a mere contract in Islam and should be made to work as 
long as love and respect for cach other lasts, The aim of the Shari'ah is to 
establish a healthy family unit through marriage, but if this purpose 
fails, there is no need to linger on under pretence as is the practice among 
the adherents of some other religions where divorce is not permitted and 
a vow is taken at the marriage ceremony that they will not break the 
marriage promise “until death do us part”. 

It is un-Islamic and unethical to leave one’s life hanging in the air, The 
Qur'an says: 


SL JS Nght Ab Ss 5g Lal Ga pd Gt Vy acs J, 
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You are never able to be fair and just between w 
desire: but not away (from your wife) altogether, » 
hany 
restraint, Allah 1s off-forgiving, N 


yen, even if it is your ardent 
as to leave her (as it were) 
ing (in the ait). If you come to a friendly understanding, and practice self 
Merciful 


If there remains no chance for any compromise then divorce is only 
the last resort 


has Lely AU 515g acs yo SS A GAs pds G1 


“But if they disagree and must part, Allah will provide abundance for alt from his 
n is He who cares for all and is wise 


In other words, the Shari'ah only permits to divorce one's wife or 
wives under definite conditions. Muslims can only divorce their wives in 
three distinct and separate periods within which they might endeavour 
to become reconciled; but should all attempts at reconciliation prove 
unsuccessful, then in the third period the final separation becomes 
effective.” 

Divorce may be given orally, orin writing, but it must take place in the 
presence of witnesses as we are told in the Qur'an that when they have 
reached their prescribed time, then either retain them with kindness or 
separate them with kindness, and call to witness two men of justice from 
among you, and give upright testimony for Allah.”” Whatever the actual 
words used for divorce, they must expressly convey the intention that the 
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marriage tie is being dissolved. As to whether a divorce would be 
effective under certain circumstances, there are differences among the 
jurists or different schools. Evidently intention is as necessary a factorin 
the dissolution of marriage as in the marriage itself, but while some 
recognise that divorce is ineffective if given under compulsion or 
influence, or in a state of intoxication, or in anger or jest, or by mistake 
or inadyertance, others hold it to be ineffective in some of these case and 
effective in others. The Hanafi school views that the divorce becomes 
effective whether the words be uttered in sport or jest or in a state of 
drunkeness and whether a person utters them willingly or under 
compulsion, but Imam Shafi'i says that divorce in such circumstances 
does not become effective, 


When is the Talaq Valid? 
If one, due to extreme circumstances, has to pronounce divorce, the 
following conditions must be satisfied for a divorce to be valid: 


1. He should be sane (Agi) 
2. He should not be a minor (Béligh) 
3. He should have his own discretion (Mukhtar) 


If a divorce is given by an insane person or a child, it will not be 
considered a valid saiég. Abi Hurairah has narrated the following 
Hadith from the Prophet 


wele Jo aglAR! G2Ue juke Golo Js. 


“All divorce is lawful except the divorce given by a person whose intellect is 


overpowered, 


If a divorce is given without an intention or choice, that is through 
duress, it will not be valid according to Imim Malik, Imam Shafi, 
Imam Abmad bin Hanbal‘Abdallah bin‘Abbiis and others, but Imam 
Abii Hanifah considers it to be valid 

If divorce is given by an intoxicated prson, it will not be valid 
according to all the schools of Islamic Law. If the sa/dq is given in anger, 
it will be considered unintentional and therefore not valid as narrated in 
4 Hadith, Imam Ahmad, Abi: Daud, Ibn Majah and al-Hakim. 
Similarly, divorce given through mistake will not be binding according 
to all the jurists. There will be no divorce before marriage. The triple 
divorce pronounced at one and the same time, or when a wife is 
menstruating or in _afds after child-birth, is a divorce of innovation 
and is Hardm (unlawful) according to all the jurists. This is the view of 
Abdallah bin’ Umar, Said bin al-Musayyib and Taus.” The divoree 
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given toa pregnant woman will be binding according te 
the Lanafis 


Ii jurists except 


‘Ahsan’ Form of Talig: A Check on Separation 
Of the several forms of divorce recognised in Shari'ah the one that 
bears the impress of the Holy Prophet's sanction and approval is the 
Ahsan’ type of *Talag 
conditions, cach of which is really intended to prevent a permanent 
breach: 


‘This form of repudiation involves the following 


a) ‘The husband, in the first place, must pronounce only one 
Talag (repudiation), the object of this limitation is that he may 
subsequently, when better sense prevails, revoke the repudiation - 
if he has pronounced Taldg from caprice or in a moment of 
excitement within the period of the wife’s Iddah which begins after 
the pronouncement of divorce 

b) The Taldg if necessary, is to be pronounced when the wife is in 
a state of purity (Tuhur) and there is no bar to sexual intercourse, It 
is declared unlawful to pronounce repudiation when she is in 
menses, 

¢) The husband mut abstain from intercourse with his wife after 
pronouncing Talag for the period of three months, the period of 
her'iddah 


There is a tradition of accepted authenticity that throws considerable 
light on the wisdom of underlying the last two restrictions, Abdullah bin 
“Umar divorced his wife while she was in her menses; and the matter was 
reported to the Prophet who, much exasperated at the levity of his 
conduct, said: “Let him take her back and retain her till she becomes 
pure and again have her courses and again gets pure, Then, if he thinks it 
prudent, let him divorce her, but he should do so when she is clean and 
has not been approached; and this is the period of Iddah which Allah has 
ordered for divorce.” 

Some learned commentators observe in connection with this tradition 
that the purpose of this condition is, to avoid rash and hasty procedure 
on the part of the husband, through aversion arising from the wife's 
impurity, and, by fixing a long period of abstinence to give him 
opportunities to reconsider his decision about the divorce, so that 
perhaps he may repent, and exercise the right of return before the expiry 
of the period of ‘iddah. 

During this period of retreat, the marriage subsists between the 
parties, and the husband retains his marital authority over his wife. He 
may, therefore, have access to the wife even without her permission, and 
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can treat her as his wife, but this would actually amount to his exercising 
the right of Rajah (return), During the‘iddah, the husband is under an 
obligation to lodge the wife in his house in a separate apartment, and 
maintain her. The injunctions of the Qur'ln are quite clear on this point, 
“O Prophet, when ye divorce women, divorce them at their appointed 
time, and compute the term exactly, and fear Allah yourLord. Oblige 
them not to go out of their apartment nor allow them to depart, unless 
they be guilty of manifest lewdness.“ 

“House the divorced, as you house yourselves, according to your 
means, and distress them not, by reducing them to straits. And if they 
are pregnant, then bear charges for them, till they are delivered of their 
burden; and they suckle your children, then pay them their 
remuneration; consult among yourselves. and act generously.” : 

If, the husband has pronounced one, or even two Taldg, and if within 
the prescribed period, he abstains from intercourse with his wife, and 
does not exercise the right of Rajah (return) on the divorced wife, he 
loses the power of recantation at the expiration of the term, and 
complete cessation of the marital rights and duties takes place. A fresh 
marriage Will be necessary for the parties to re-unite.* 

Jurists however, differ in the interpretation of the above quoted verses 
of Rajéh, The Hanafi jurists are of the opinion that the husband retains 
the right of renunion up to the time of the purification of the wife by a 
bath after the third monthly course. The same is the opinion of Sayyidna 
Abii Bakar, Sayyidn’, ‘Ali, ‘Abdallah bin Abbiis, Abu Misa al-Ash‘ari, 
‘Abdallah bin Mas’id and some other Sahiabah. The jurists of Maliki and 
Shafi‘i schools, however, are of the opinion that the husband forfeits the 
right of reunion as soon as the wife has a discharge of the third monthly 
course, This opinion is based on our Lady ‘Aishah, Abdallah bin Umar 
and the companion Zaid bin Thabit. It is a unanimous view of all jurists 
based on the Qur'an that the husband retains the right of Rajah or 
reunion only when he has pronounced one divorce or two divorces, but 
he forfeits the right of reunion when he pronounced three divorces. 

Furthermore, if the husband has divorced his wife three times, it will 
not be lawful for him to have relations with the wife unless she marries 
another husband and this second marriage is consummated and then she 
is divorced again, A triple divorce (i.c. three divorces at one and the 
same time) is regarded as an undesirable innovation (Bidéh). If 
pronounced, however, it shall remain binding upon the husband. ‘The 
lawful divorce decreed by the Shari'ah is for the husband to divorce his 
wife when she is free from menstruation, and without having any 
relation with her after her previous menstruation; and the 
pronouncement shall be once only. Having done that, the husband must 
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desist from pronouncing another divorce until the period of her 
retirement “iddaft’ expires.** 

A husband has the right to take back his wife, who still menstruates, 
as long as she has not yet entered her third menstruation in the course of 
the éddah retirement; — third in the case of a free woman, and second 
menstruation in the case of a slave woman.” 

Divorce is of two types: Taldg al-Rayi and [aldy al-Ba'in, The first two 
pronouncements of divorce followed by the periods of retreat from the 
wife with whom marriage is consumated are called Talag al-Raji in 
which return to the conjugal relationship is still possible. When the third 
divorce is pronounced it becomes Taldy al-Ba'in, 

Talaq al-Raji is based on the following Qur'inic injunctions: 


cogil Gad 9 gph Guat je Gols, 


“A divorce is only permissible twice: After that the party should either hold 
together on equitable terms or separate with kindness.” 


This is a safety measure provided in the matrimonial relationship. 
Where divorce for mutual incompatability is allowed there always 
remains a danger that the parties might act hastily then repent and 
reconcile dnd then again wish to separate. To prevent a repetition of 
such capricious actions, this limit is prescribed by the Holy Qur'an. 
Divorce with the possiblity of reconciliation is allowed only for two 
occasions. After that the parties must definitely make up their minds 
either to dissolve “heir marriage permanently or to live honourably 
together in mutuot love and forebearance; neither party worrying the 
other nor grudging .».© evading duties and responsibilities of marriage.” 

In the Taldg al-Raji the spouses can still enjoy the usual benefit from 
each other since the marital relationship has not disappeared, If one of 
them dies, the Uther will inherit from him or her; as the case may be. 
Maintenance will still remain available to the wife and children. The 
Rajah or the return is the right of the husband. The Qur'an says 


Lasoo T9551 5i dls g Sade Ga GHSS. 
And the husband has the better right 10 take them back in that period if they wish 
for reconciliation.” 
It will suffice just to utter the words like “I take you back" or the return 
can be effected through action like resuming sexual relation, ot kissing 
each other. According to Imam Shafi'i the return cannot be possible 
except by uttering a specific word. According to Imam Malik it is not 
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permissible to be in privacy with the divorced wife or to have sexual 
relationship with her without her permission; but there is no harm in 
eating with her. 

Taléq al-Ba'in is divorced with three pronouncements or divorce 
before the consumation of marriage. There is no possibility of return to 
the conjugal relationship when the three divorces are completed. There 
are two kinds of Talag al-Ba’ in: Baynunah Sughra and Bayniinah Kubra, 
The Bayniinah Sughra decreases the conjugal rights of the husband. In 
the event of the death of one of the parties, the other will not inherit from 
him or her as the case may be. While in Bayniinah Kubra all the conjugal 
rights cease, The former husband cannot even re-marry the former wife 
unless she marries another man and he voluntarily divorces her without 
any intention of Tahiil 


A Severe Restriction on Frequency of Talaq 

One can understand that the very spirit of the prescribed form of 
Talagq is geared towards a revocation (Rajah) of the divorce and a 
reconciliation between the parties concerned, If, however, the parties 
fail to take advantage of the prescribed interim measures, and are 
determined to break from each other, the husband may pronounce the 
Taldq tor the third time and thus dissolve the marriage definitely. The 
divorced wife is forthwith rendered unlawful to him, and he cannot re- 
marry her, unless the wife marries first another person by a valid and 
binding contract, is divorced by this person, after a bona fide 
consummation of marriage, and completes the period of ‘iddak 
consequent upon such repudiation,” 

This severe condition, has been the subject of much comment 
particularly by non-Muslim critics who forget that the very existence of 
such a condition demonstrates most strongly that the principles of Islam 
are entirely opposed to the alleged facility or ease in giving divorce. The 
object of laying down such a strict rule, was to prevent a definite 
dissolution of marriage, by appealing to the sense of honour of the 
people, 

This rule restrains the frequency of divorce among Muslims. The 
condition is a very wise one, as it renders separation more rare, by 
imposing a check on its frequent practice among the Hebrews and the 
Heathen Arabs in the Jahiliyyah Society, The check was intended to 
control a jealous, sensitive, but half cultured race, (the Jahiliyyah 
Arabs) by appealing to their sense of honour. 


Talaq Hasan: 
In this form, talag is pronounced as follows; 


a) Three successive pronouncements of divorce are made. 
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b) They are made during three consecutive periods of Twhur 
(purity). 

¢) There is no intercourse during any of the three periods of 
purity 

4) It remains revocable until the third, final pronouncement of 
divorce is made. On pronouncement of the final formula the 
divorce becomes irrevocable 


Talag al-Bidah: Innovated Divorce 


Many years after the death of the Prophet (S.4.W.) a new form of 
divorce made its appearance as an innovation (BidSh)., In this form, faldq 
becomes irrevocable as soon as it is pronounced. It happens this way: the 
husband utters the formula “I divorce you. I divorce you; I divorce 
you!!” in one sitting or conveys it to the wife in writing. This form of 
divorce leaves no room for reconsideration and no chance for 
repentance. This is usually done by ignorant Muslims to satisfy their 
selfish motives. When these ignorant people pronounce divorce thrice at 
one and the same sitting, they commit a henious sin against the precepts 
of the Shari'ah, The Holy Prophet has very severely denounced this 
practice and Sayyidna “Umar used to whip the husband who 
pronounced divorce thrice at one and the same sitting 

In the event of a final divorce, the Shari‘ah laws are very particular in 
providing for the protection of the wife's property against the avarice of 
the husband. If the divorce is due to a cause imputable to the husband, 
he has to make over to her all property, and pay off the Mahr that has 
been settled upon her. If, however, the divorce has been resorted to at 
the instance of the wife, without any justifiable cause, she has simply to 
abandon her claim to the dower. “The wife thus occupies”, observes 
Syed Ameer ‘Ali, “‘a decidedly more advantageous position than the 
husband” in the Shari‘ah 

At this juncture, it will be appropriate to look at the method of 
divorce that existed before the advent of Islam in order to understand 
the extent of reforms introduced by Kitib-Allah and the Sunnah of the 
Prophet 


The Method of Divorce Before the Advent of Islam 


Divorce was practised in the pre-Islamic world, but the form and the 
method of divorce were inhuman. Whenever a man became angry, 
whether on account of valid reasons or just to show his dislike and 
hatred to the woman, she had no recourse to any legal procedure nor 
could she get any alimony or maintenance or any other kind of right 
from him. 
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Even when the Greeks were at the height of their glory of civilisation, 
their form of divorce was not guided by any rules and regulations or 
conditions and restrictions, Divorce had become a part of their 
matrimonial life, and even if the two parties vowed to a condition at the 
time of marriage not to separate from each other, the Judge will still 
grant them divorce if the matter was taken to the Court, The Romans on 
the other hand, looked upon divorce as an impossibility aftera religious 
wedding rites were performed but the husband was given limitless rights 
over the wife up to the extent that in some cases after quarreling with 
each other the husband used to murder his wife in order to get rid of her 
as there was no recourse to any legal action to separate according to 
their religious law. Later on, divorce was introduced among the 
Romans. 

The Jewish religion improved upon the existing horrible conditions 
and legalised divorce but still men had immense powers to divorce his 
wife. He could easily get rid of his wife by levelling a flimsy charge of 
irreligiousity on her. Even if the husband intended to compromise, still 
he was bound by the religious code to divorce underground. Besides, 
according to their law if a woman had not given birth to a child afterten 
years of marriage, it was essential for the husband to divorce her. 

According to the ancient Hebraic Law, a husband could divorce his 
wife for any cause which made her disagreeable to him and there were 
few or no checks to the arbitrary and capricious use of his power, 

Women, however, were not allowed to demand divorce from their 
husbands for any reason whatsoever under that law, 

Among the Athenians, the husband's right to repudiate his wife was 
45 unlimited as among the ancient Israclites, 

Among the Romans, divorce was recognised from the carliest times. 
The Laws of the Twelve Tables admitted divorce. In addition, a Roman 
had the power of summarily putting his wife to death for acts like 
drinking, poisoning and a substitution of a spurious child, but the wife 
had no right to sue for a divorce and, if she solicited separation, her 
temerity made her liable to punishment, In the later Republic, the 
facility and frequency of divorce could not contribute to happiness and 
virtue; and in fact, it tended to destroy all mutual confidence and to 
exaggerate every trifling dispute. Gibbon says: “In three centuries of 
Prosperity and corruption, this principle of free divorce was enlarged to 
frequent practice and pernicious abuse, Passion, interest, or caprice 
Suggested daily motives for dissolution of marriage; a word, a sign, a 
message, a letter, the mandate of a freedom, declared the separation; the 
most tender of human connections was degraded to a transient society 
of profit or pleasure”. 
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Christianity has a unique system of divorce. It opposed the Jewish 
religion and declared divorce as unlawful, mainly attributed to the 
teachings of Jesus Christ. It went so far as declaring unalwful the second 
marriage by the person who divorced his wife as well as the woman who 
was divorced by him earlier. 

It was said also in Matthew 5:31, 32: “It hath been said, whosoever 
shail put away his wife, let him give her a writing of divorcement: Butt 
say unto you, that whosoever shall put away his wife, saving for the 
cause of fornication, causeth her to commit adultery: and whosoever 
shall marry her that is divorced committeth adultery” 

Likewise it is reported in Mark 10:11, 12 as follows: “And he saith 
unto them whosoever shall put away his wife, and marry another 
committeth adultery against her. And if a woman shall put away her 
husband, and be married to another, she committeth adultery" 

The whole subject of making divorce an impossibility is based on the 
following teachings of the Bible: “Whatsoever God has put together, let 
no man put assunder”.* When one thinks on the Christian position of 
divorce, it is surprising it is allowed in a case of adultery of both parties ~ 
when God made them together who is then separating them, Likewise 
when there are pressing circumstances where the two life partners 
cannot live together under one roof and finally get separated it is also 
done by God Himself since He is the creator of the two partners. The 
Roman Catholics even interpret Matthew 5:31, 32 as not a ground for 
divorce at all. They say that there is no divorce in Christianity. Adultery 
automatically nullifies marriage. So in such cases it is not merely lawful 
but essential for the man to desert. The Protestants have allowed divorce 
‘on the grounds of adultery only, but if divorce is granted on any other 
grounds, including cruelty, highmindedness and prolonged quarrels, it 
has been declared unlawful for the two parties. The Orthodox Coptic 
Church of Egypt has made many amendments in the bibilical provision 
for divorce. They include the barrenness of the wife for three years, 
contagious disease and prolonged quarrels, where there is no hope for 
settlement. But these amendments are sociality and man-made rather 
than based on the commandments of the Bible 

Ancient Hindu Doctrine considered marriage as an indissoluble tie 
enduring even after the death of either of the parties to it This was the 
reason why a wife had to burn alive along with the dead body of the 
husband in the event of his death 

Among the Arabs also, the power of divorce possessed by the 
husband was unlimited. They recognised no rule of humanity or justice 
in the treatment of their wives. 

In the Jahiliyyah period before Islam. the Arabs used to divorce their 
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wives at any time, for any reason, or without absolutely any reason 
whatsoever. They were also in the habit of revoking the divorce, and 
divorce again as many times as they liked. They could, if they were so 
inclined, swear by one of their idols that they would have no intercourse 
with their wives, though still living with them. They could arbitrarily 
accuse their wives of adultery, dismiss them and leave them with such 
notoriety as would deter other suitors, while they themselves would go 
exempt from any formal responsibility of maintenance or legal 
punishment," 

Imim Milik, in his Muwapra has given the following two situations 
prevalent in the early days of Islam coming down from the Jahiliyyah 
period: 

“A man divorced his wife, took her back, when the period of retirement was 

coming 10 an end, again divorced her, saying — By Allah, will neither accept thee, 


nor allow thee freedom to marry another. So Allah revealed the verse: “You may 
ivoree your wives ete.” 


Again: 


“Men used to divorce thei wives, and take them back, not because they intended to 

retain them but because they wanted to tease their wives by putting off the divorce 

indefinitely; So Allah revealed the verse: “Retain them not by constraint etc.” 

‘Aishah has reported that a man used to divorce his wife at will and 
took her back at willeven though she was in‘iddah,” even at times 
divorced her a hundred times or more. It is on such an occasion that the 
revelation came: 


sch fey 9) Gg aees Duaath ye Godt 


“A divorce 4s only permissible twice: after that the parties should either hold 
together on equitable terms or separate with kindness.”* 


Tahlil or Halalah 


Tali or halalah which means legalising or making a thing lawful, was 
also a pre-Islamic practice. When the wife was divorced irrevocably, 
after thrice pronouncing the divorce formula, and the husband wanted 
to take her back, she had first to marry a third person on condition that 
he would divorce her after having sexual connection with her. This was 
called halalah, It is a mistake to confound the halalah with the marriage, 
since haldlah is a kind of punishment for the woman who had to undergo 
the disgrace of sexual connection with someone else while the marriage 
is a perpetual marital tie, and the divorce in that case may not follow at 
all; in fact the normal course of things it would not follow at all. Itis for 
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this reason that the Holy Prophet cursed those who resorted to this 
practice. He said: “The curse of Allah be on the man who commits 
halilah and the man for whom the falalah is committed.” Sayyidnd 
“Umar is reported to have said that if there were brought to him two men 
who took part in the practice of haldlah, he would treat them as 
adulterous people. The three divorces, as allowed in the Holy Qur'an, of 
which the third is irrevocable, were of very rare occurance, as such 
divorced naturally occurred at long intervals. The case of Rukana is 
mentioned in the reports; he first divorced his wife in the time of the 
Holy Prophet, then re-married her and divorced her a second time in the 
reign of "Umar, and finaily in the caliphate of *Uthman. 
The Qur'anic verse specifies as follows: 
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So, ifa husband divorces his wife irrevocably), he cannot, aftet that, remarry her 
until after she has married another husband and he has divorced her. In that case 
there is no blame on either of them if they re-unite. provided they fecl that they can 


keep the limits ordained by Allah. Such are the limits ordained by Allah, which he 


makes plain to thaw who understand. 


The custody of children will be the responsibility of the mother after 
divorce, This condition shall remain in force until a boy becomes 
sexually mature; and until a girl is married away and the marriage is 
consummated. And, if the mother dies or marries another husband, the 
right of custody shall pass into the hands of the grandmother; after her 
comes the maternal aunt. But if there is none of the mother's maternal 
relations the right shall pass into the hands of sisters and paternal aunts, 
And, if there are none of these, the right passes into the hands of 
agnates.” 

“In other words Qur'an and Sunnah of the Prophet warn against any 
pre-arranged scheme that a certain man should marry acertain divorced 
woman with the understanding that he would divorce her again to 
enable the former husband to re-marry his divorced wife. This shall be 
an unlawful act and such a marriage shall be no marriage at all but 
adultery and the woman shall not become the lawful wife of the first 
husband by such a pre-arranged scheme, Sayyidna ‘Ali, ‘Abdallah bin 
Mas‘ad, ‘Aba Hurairah and’Ugbah bin ‘Amir, all relate the Hadith to 
the effect that the Holy Prophet cursed all the persons who indulge in 
such devices. 
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Differences of opinions of the four schools of Islamic Jurisprudence 
in the matter_of Divorce are listed below: 

‘The Hanafi school is of the view that it is unlawful (haram) to divorce 
one's wife as long as there is stability in the relations of the two life 
partners. Imam Shafi'i however, does not consider it unlawful. Imam 
Abu Hanitah considers the pronouncement of tripe divorce as haram, 
and one who gives it is a sinner, Imam Abmad bin Hanbal and Imam 
Shafiti do not reckon the act as haram. 

The sickness like lukoderma (Bars) cannot be a ground for divorce 
according to Imam Abi Hanifah, but Imam Shafi'i and Imam Malik say 
that this can be grounds for divorce, Ifa man gives adivorce in the death 
sickness (mard al-Maut), and he dies while she is still in‘iddah, the wife 
will still be entitled to her share of inheritance from the estate of the 
deceased according to the Hanafi school, but according to Imam Shafi'i 
she will not be entitled to inheritance. Imam Shafi‘i considers sexual 
intercourse with a woman who has been given a divorce of rajah as 
hardm (unlawful), but Imam Abi Hanifah says that in such a case, the 
husband can have intercourse with her and it will amount to rajah. Wis 
not necessary to mention in specific words that he intends her to return 
(rajah) back to normal family life, the mere act will suffice the purpose. 
But Imam Shafi'i insists on declaration of the intention that he wants her 
to return back (rajah). Imam Shafi'i even emphasises on the witnesses 
for rajah, but Imim Abu Hanifah says that if witnesses are not easily 
available, there is no need for them. 


Evil Treatment Through Pagan Practices 


Zihar: Injurious Comparison 
The word Zihar is derived from Zahr meaning "back". An Arab, in the 
days of ignorance, would say to his wife, anti ‘alayya; Ka-zahri Ummi, 
i.e, “You are to meas the back of my mother”, This was called Zihar.No 
sooner were these words pronounced, than the relation between 
husband and wife would come to an end in the case of a divorce, but the 
woman was not at liberty to leave the husband's house and todrag on as. 
a deserted wife. The Shari'ah prohibits this ugly practice of the 
Jahilliyyah society, One of the Muslims, Aus Ibn Samit treated his wife 
Khaulah in a similar manner. Khaulah came to the Holy Prophet and 
complained of her husband’s ill-treatment. The Holy Prophet told her 
that he was unable to interfere, She went back disappointed and it was 
then that the Prophet received the revelation contained in verse 1-2 in 
‘Surah al-Mujddilah that Allah indeed knows the plea of her, who pleads 
with thee about her husband and complains to Allah, and Allah knows 
the contentions of both of you, surely Allah is Hearing and Seeing. 
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As for those of you who put away their wives by likening them to the 
backs of their mothers, they are not their mothers; their mothers are no 
others than those who gave them birth; and most surely they utter a 
hateful word and falsehood. The man who resorted to this practice was 
ordered to free a slave; or if he could not find one, then to fast for two 
successive months, and if unable to do that, to feed sixty poor people," 


The following injunction of the Qur'an condemns the evil practice of 
Bihar: 
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“Allah has not made any man two hearts in his own body: nor has He made your 

wives whom you divorce by Zihdr your mothers: nor Has He made you adopted 

soma your sons. Such is only your manner of speech by your mouths. But Allah tells 
and He shows the Right Wa: 


you the truth 


This was in fact an evil custom, through which the husband selfishly 
deprived his wife of her conjugal rights and yet kept her tied to himself as 
a slave without her being free to remarry. Through this practice one 
pronounced words implying that she was like his mother, she could not 
demand conjugal rights but was not yet free from his control and could 
not contract another marriage, The Shari'ah condemned Zihar in the 
strongest terms and punishment is provided for it, as we have seen 
before. A man sometimes says such words in a fit of anger; they did not 
affect him as such, but they degrade the position of a woman, 

Similarly, the Qur'dn further clarifies on the practice of Zihar in the 
following verses of Sirah AleMujaddidah 
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Ifany men among you divorce theit wives by Z/har (calling them mothers), they 


¢ can be their mothers except those who wave them 
wards (both iniquitous nad fale: but toly God Is One 


cannot be their mothers. 
birth. And in fact they 
hat 1 


The immediate occasion as we have noted before was what happened 
to Khaulah bint Tha'labah wife of ‘Aus, son of $amit. Though in Islam, 
he divorced her by an old Pagan custom. Such a custom was in any case 
degrading to a woman. It was particularly hard on Khaula, for she loved 
her husband and pleased that she had little children whom she had no 
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resources herself to support and whom under Zihdr her husband was not 
bound to support. She urged her plea to the Prophet and in prayer to 
Allah. Her just plea was accepted, and this iniquitous, based on false 
words, was abolished. Anyone was found guilty of this practice had a 
heavy penalty to pay as mentioned in the following ayah: 
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But who divorce their wives by Zihdr then wish to go back the words they uttered, 


{it ic ordained that such a one) should free a slave before they touch cach other. thus 
‘ire ye admonished to perform and God 1s wetlacquantntedd with (al) that ye de." ** 


If one does not find means to free a slave asa Kaffarah, then he should 
add the following: 


“And if any has not (the wherewithall) he should fast for two months consecutively 

before they touch each other. But if any is unable to do so, he should feed sixty 
indigent ones. This, that ye may show yourlaith in God."*" (Surah LVI, 4). 

Apart from Kaffarah (expiation), she can sue for maintenance for 
herself and her children, but her husband could not claim his conjugal 
rights. If it was a hasty act and he repented of it, he could not claim his 
conjugal rights until after the performance of his penalty as mentioned 
above. If she loved him, as in Khaulah's case, she could also herself sue 
for conjugal rights in the legal sense of the term and compel her husband 
to perform the penalty and resume marital relations. 

Na’ like Zihdr was also an evil practice of the pre-Islamic days by 
which the wife was kept in a state of suspense, sometimes for the whole 
of her life. //a’, which means literally swearing, signifies technically the 
taking of an oath that one shall not have sexual relations with one’s wife. 
In the pre-Islamic days the Arabs used to take such oaths frequently, 
and as the period of suspension was not limited, the wife had sometimes 
to pass her whole life in bondage, having neither the position of a wife, 
nor that of a divorced woman free to marry elsewhere. 

After the advent of Islam, the situation was corrected through the 
divine revelation commanding that if the husband did not re-assert 
conjugal relations within the period of four months, the wife should be 
divorced: 
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“In the case of those who swear that they will not go into their wives, the waiting 
petiod is four months; then if they go back, Allah is surely forgiving. Merciful. And 
if they resolve on a divorce, then Allah #s surely Hearing, Knowing." 


1a’, in reality, was meant to trouble a woman by keeping her hanging 
in the air.* 

Although it is true that relations between husband and wife do not 
always remain cordial, yet Allah's law does not allow that the strained 
relations should continue indefinitely. Therefore it lays down the 
maximum period four months for a separation in which they legally 
remain husband and wife but practically live separate lives without any 
conjugal relations between them. Such a separation is called //a’ in the 
Shari'ah. During this period they must either make a reconciliation 
between themselves or part for good so that they may free to marry a 
suitable person of their liking 

From the words “Those who take oath . . . ", the jurists belonging to 
the Hanafi and Shafi'i schools of thought conclude that this period of 
four months applies only to those cases of separation which are made on 
oath; if they remain separate for any length of time without an oath, this 
law would not apply to them. 

On the other hand, the Maliki jurists are of the opinion that the 
maximum period of four months applies to all cases of separation 
Imam Abmad bin Hanbal also supports this opinion. = 

Sayyidn’ ‘Ali, Ibn Abbas and Shaikh Hassan al-Basri are of the 
opinion that this law applies only to that case of separation which is the 
result of strained relations, and does not apply to the case in which the 
husband and the wife agree to discontinue conjugal relations with 
mutual consent for some common good and at the same time keep 
cordial relations. There are other jurists who are of the opinion that the 
law of ila’ would apply to every case of separation made on oath 
irrespective of the fact whether their relations remain good or bad; hence 
it should not go beyond the prescribed term of four months 

‘Some jurists interpret this to mean that if they break their oaths within 
four months and re-establish conjugal relations, in that case there would 
be no expiation (Kaffarah) for this; Allah will forgive the breach of their 
oath without expiation. But the majority of the jurists are of the opinion 
that expiation must be made in any case‘'Allchwill forgive and show 
mercy” does not mean that the expiation will be remitted, It merely 
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means that Allah will accept the expiation and forgive the wrong done 
against each other during their separation. 

According to the verdict of Caliph ‘Uthman,*Abdullah bin Mas*iid, 
Zaid bin Thabit and some other jurists, they can reunite only within four 
months, The expiry of this term itself is a proof that the husband has 
decided upon Talag (divorce). Hence after its expiry, divorce will 
automatically take place and the husband will forfeit the right of 
reunion, If, however, both of them agree, they may remarry. There isa 
verdict to the same effect from Sayyidna “Umar, Sayyidna *Ali, 
‘Abdullah bin ‘Abbas and Abdallah bin ‘Umar and the jurists of Hanafi 
school have accepted the same, 

The famous Sahabi Sa'id bin Musayyib, and some others are of the 
opinion that after the expiry of four months, there shall be an automatic 
divorce but this will be a single revocable divorce and the husband will 
have the right to reunite within the period of iddah, and if he does not 
reunite within this period, they may remarry if still they so desire. 

On the other hand, ‘Aisha, Abj-Darda and many other jurists of 
Medina are of the opinion that after the expiry of four months, the case 
should be taken to a court so that the judge may order the husband 
cither to reunite with his wife or divorce her. 


Litan: Mutual Impereation 


The natural outcome of the marriage is procreation, Children cement 
the relationship between the married partners, It is through the children 
that the progeny of a man continues. Marriage brings about legitimate 
children. This is the reason why Islam has forbidden Zing and marriage 
is made essential. The,children born out of marriage bear the name of 
the father as the Hadith of the Prophet suggests: 


th Lig 
“The child belongs (a one on whose bed it is born.”* 


In no circumstances should a husband intentionally deny the 
fatherhood of his child according to the above quoted Hadith of the 
Prophet, If one merely depends on mere imagination of his enemies that 
the child is not his own, it is still unfair on his part to disown his child. 
Such a drastic step will prove to be very harmful for the future of the 
child as well as his mother. But, if at all, it is beyond any doubt that his 
wife has been dishonest and the child is born due to her intercourse with 
another man, the Shari'ah, in such cases, does not want to thrust the 
responsibility of the child on to the husband of the woman, nor does it 
want to impose him on his property. This is where the provision of 
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Lia’én or mutual impercation comes into force. The process of Li‘an 
has been clearly shown in Sizrah al-Nur of the Holy Qur'an: 
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“And for those who launch a charge against their spouses, and have in aupport no 
evidence but thei own, their solitary evidence can be received if they bear witness 
four times with an oath by Allah that they are solemnly telling the truth; and the 
fifth cath should be that they solemnly invoke the curse of Allah on themselves if 
they tell a he. But it would avert the punishment from the wife, if she bears witness 
four times with an oath by Allah that her husband is telling a lie: and the fifth oath, 
should be that she solemnly invokes the wrath of Allab on herself if her accuser is 
telling the truth, 


The difference between Qadhf and Li'an is that the latter is restricted 
to the accusation put forward by the husband in respect of his wife, In 
the case of Qadhf four witnesses are required to give evidence to prove 
the accusation will be enough as laid down in the above verses of the 
Qur'an, He has to swear in the name of Aflah four times saying that he 
saw his wife committing adultery or that the pregnancy was not from 
him, and then swear the fifth time invoking Allah’s curse (La’nah) on 
himself if he had accused her falsely. Likewise, the woman, if she were 
not guilty would also take oaths four times saying that she was not guilty 
of adultery and that her husband had lied. The fifth time, she would also 
invoke Allah’s curse upon her if she were lying 

If she confessed her guilt, she would be given hadd punishment for 
Zind. If the husband hesitated and refused taking the required oaths, she 
will be given the hadd punishment for Qadhf. According to Imam Abu 
Hanifah, if he refuses to take oaths, he should be imprisoned until he 
agrees to take oaths or the wife confesses her guilt,or that the husband 
withdraws the accusation or he divorces his wife. Imams Malik, Shafi'i 
and Abmad bin Hanbal take a different view. If the husband refuses to 
take the required oaths, he will be given fadd punishment for Qadh/ 
which amounts to eighty lashes. If the wife refuses to take oaths of 
innocence, she will be deemed guilty of Zind and will be given the Hadd 
punishment accordingly. Imam Abu Hanifah insists here too that she 
must be detained until she takes oaths.” 

While the Qadi hears the suit, the husband will have two alternatives, 
He may retract or withdraw the charge before the end of the trials which 
will immediately bring the case to an end and there will be no need to 
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take any other nor would there be any embarrassment for the wife, But if 
he persists in his attitude and takes the oath followed by the oaths of 
innocence of the wife, as we have described before, the suit for Li'an will 
be deemed complete. There will be no need of pronouncement of divorce 
by the Qa according to both Imam Abmad bin Hanbal and Imam 
Malik.™' But, according to Imam Abu Hanifah, it will be essential then 
for the judge to pronounce divorce and dissolve the marriage. Imam 
Shafiti, however, takes a quite different view from the other Imams. He 
thinks that the moment the husband finishes taking his oaths of 
impercation, declaring that his wife had committed adultery and 
invoking the curse of Allah upon himself if he were a liar, he has givena 
heavy blow to the love and confidence that he had in his wife. Then Lian 
is complete the moment the husband finishes taking his five oaths.”' 
Once marriage is dissolved by the Qa¢i after the due process of Li'dn 
stipulated in the Qur'an, it will result into irrevocable divorce according 
to all the schools of Islamic Jurisprudence with the exception of Imam 
Abii Hanifah who opines that if later the husband declares that he had 
lied while taking oaths of impercation and that everything happened in 
the heat of the moment that husband will be given Hadd punishment 
Thereafter they can remarry and the child will be given to him. 
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Chapter 12 


Khul‘: Divorce at the Instance of Wife 


Definition of Khul’ 


Khut is derived from Khul'-al-Thaub releasing or removing the dress 
from the body, because a woman is a dress of a man, and vice-versa as is 
deleared in the Qur'in: “The women are your dress and you are their 
dress”! 

Just as Shariah provides for a husband to divorce his wife, the wife 
can also ask for divorce if sufficient grounds exist for it, If the husband is 
cruel, she can ask for divorce (Khul’) and is not forced to tolerate what 
seems to be untolerable for her. 

There do occur the cases of torture and maltreatment of the wife in the 
society where divorce is not allowed. Islam by allowing divorce initiated 
by the wife has helped the Muslim homes not to become miserable for 
children because of the limitless nagging and quarrelling between father 
and mother and the two partners are not condemned to life long 
unhappiness, 

The Maliki Jurists define Khul" as al-Taldg biliwad or “a divorce by 
giving something in return"? and the Hanafi Jurists say that it is the end 
of a marital relationship with consent either with the utterance of the 
word Khu!’ or something that means the same,’ The Shafi*i Jurists say 
that “it is a separation sought with something given in return and with 
pronouncement of the word divorce or Khul* It can be achieved 
through mutual agreement of the two parties or through the order of the 
Qa¢i on payment by the wife to the husband a certain amount that does 
not exceed what was given to her as dower (Mohr) 


Guidance from Qur'an and Sunnah on Khul* 


The Qur'anic injunction makes it clear that a wife is entitled to ask her 
husband for a divorce (Khuf’) if she fears cruelty or desertion from him. 
It lays down: 
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“If a wife fears cruelty or desertion on her husband's part, there is no blame on 
them if they arrange an amicable settlement between themselves; and such 
settlement is best; even though man’s souls are swayed by greed. But if you do good 
Practise self-restraint, Allah is well-acquain 


It is narrated in the Sunnan al-Baihagi: 
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A woman came to the Prophet (S.A.W.) and said: “I hate my husband and like 
separation from him.” The Prophet asked: “would you return the orchard that he 


She replied: “Yes, even more than that." The Prophet 
puld not return more than that 


Thus when the wife becomes apprehensive that her husband fails to 
observe the bounds described by the Shari‘ah that is, cannot perform the 
duties imposed on him by the conjugal relationship, - she can release 
herself from the tie, by giving up whole or some property in return, in 
consideration of which the husband is to give her a ““Khul’ " and when 
they have done this, an irreversible divorce would take place with 
consent of each other. But if the wife fails to pay the compensation, there 
is yet another means to dissolve the marriage through, “Mubara?”, 
according to which no compensation has to be paid, and a complete 
separation is effected, merely by mutual consent of the parties. 

The compensation is a matter of arrangement between the husband 
and wife. The wife may return the whole, or a portion of the dower, but 
not anything more than the dower, if it has been paid, or she may make 
any other agreement for the benefit of the husband such as for instance, 
to nurse their child during its two years of suckling, or to keep and 
maintain the child for a fixed period, at her own expense after having 
weaned it. But this should be done in agreement with the husband. 

Supposing the wife is an unfortunate woman who is subjected to 
abuse and threats by a brutal husband who really wishes that she may 
forfeit the whole of her Mahr, she need not forfeit the whole of her Mahr, 
She can go to the Qadi with a complaint against the husbgnd and 
demand a formal separation. If her allegations are true, the Qadi will call 


194 Shari'ah 


upon the husband to repudiate her. In case he refuses to do so, the Gadi 
himself pronounced a divorce which will operate as a valid repudiation, 
and the husband will be liable for the whole of the deferred Mahr, if any 
This is called “tafriq or a legal separation. 

The first K’hu/’ case in Islam quoted by Imam Bukhari in the following 
words; the wife of Thabit bin Quis, came to the Holy Prophet and said ‘O 
Messenger of Allah, | am not angry with Thabit for his temper or 
religion, but | am afraid that something may happen to me contrary to 
Islam, on which account I wish to be separated from him.” The prophet 
said: “Will you give back to Thabit the garden which he gave to you as 
your settlement?” She said: ‘Yes’, Then the Prophet said to Thabit, 
“Take you garden and divorce her at once.”* 

This Hadith clearly shows that Thabit was blameless, and that the 
proposal for divorce came from the wife who feared she would not be 
able to observe the bounds set by Allah, she will not be able to perform 
her functions as a wife. The Prophet here permitted the woman to 
release herself by returning to the husband the Mahr as compensation 
for the release granted to her. 

All the jurists are agreed on the legality of Adu. Imam Malik” says 
that if a husband has forced his wife to enter into a Kaul the wile is 
entitled to get back the dowry, but the separation will be valid under 
Shari'ah. The only Jurist who does not agree with the legality of Khu? 
is Bikr bin Abdallah al-Muzni, a famous Taby'7 scholar.” According to 
al-Shukani, his view falls out of Ja (eonsensus),!! 


When can Khul’ be Demanded 


It should be noted that Khul’ must only be asked in extreme 
circumstances. It must not be resorted to on flimsy grounds, The 
following Hadith of the Prophet gives a warning to women who ask for 
Khut’ without any reasonable ground 
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The Messenger of Allah has said:“If any woman asks for divorce from her husband 
Without any specific reason, the fragrance of paradive will he unlawtal to her. 


Hasan al-Basri has also narrated a Hadith from Aba Hurairah on the 
same issue: 
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The women asking for separation and Khu? are hypocrites.” 
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Khul' is disliked (Makrish) except that there is a fear that the limits 
imposed by Allah will not be observed if release is not sought." 
According to al-Dasiiqi, Khu is lawful and not disliked." The 
followi 


are some of the causes, for which a wile can demand a divorce 
by authority of the Gaui. Where the wife has the right to preter acclaim of 
“tafriq” the husband is entitled to no compensation. Divorce may be 
granted by the Qddi for: 


Habitual ill-treatment of the wife 
Non-fulfilment of the terms of the marriage contract 
Insanity 


Incurable incompetency 

5. Quitting the conjugal domicile without making provision for 
the wife 

6. Any other similar causes which in the opinion of the Qadi justifies 
a divoree ; 


Compensation and “Iddah for Khul’ 


Once the case goes to the court, it will first of all try to ascertain 
whether the wife really dislikes the husband so much that she cannot live 
with him any longer. Then if the court is satisfied that they cannot live 
together happily, it shall fix as compensation anything that it considers 
proper, and the husband shall have to accept that and divorce the wife 
The jurists are generally of the opinion that the compensation should 
not exceed the dowry given by the husband 

As soon as Khul’ is granted, the husband forfeits the right of reunion 
after the divorce because it has been bought by the wife. It is lawful for 
them to remarry with mutual consent 

According to the majority of the Mulsims, the term for ‘/ddah for 
wife in the case of Khul” is the same as that of divorce. But Abii Dai 
Tirmizi and Ibn Majah and other have related Ahadith to the effect that 
the Holy Prophet prescribed only one monthly course as ther term for 
the wife after the divorce, and Caliph "Uthman decided a case in 
accordance with this,'* 

According to the Maliki school, Khul’ is not confined to the utterance 
of any particular word. Some other words like Fidyah, Sulh and Mubarat 
can also be used, The word Kul’ is specially used when a woman asks 
for a release by returning all that was given to her, Su/h refers to the part 
payment, Fidyah to over payment and Mubarat means dropping the 
right that the wife had over her busband.'' Ibn al“Arabi has mentioned 
in his Abkam af-Qur'dn that Imam Malik has defined Mubdra’ah 1o mean 
Khul’ (release) in cosideration of payment before the consummation of 
marriage, while Khuf is effected after consummation." 
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Khu!’ of a Woman in Death Sickness 


If a woman sought Khu!" during her death sickness (Mard al-Maut), 
and she died while still in‘iddah, Khul" is still valid and the former 
husband, according to the Hanafi school," will receive whatever is less 
out of the following three thing: 


I, An amount agreed to be given in consideration for Khul” 
2. One third of the estate after paying her debts 
3. His share of inheritance from her. 


Ibn Rushd,2” the Milliki Jurist has narrated from Ibn Naf from Imam 
Malik that the K/w/ in death-sickness will be valid with all of the one 
third (Thulth)2* The S School also agrees with the validity of the 
Khul’ in death-sickness, and the former husband will receive whatever is 
lesser than Mahr al-Mathal or one third of the estate of the deceased. 
The Hanbali view on this issue is the same as the Maliki stand, 

The Khul” negotiated by anyone else other than the wife will be null 
and void according to the Zahiri and the Hanbali schools, but it is valid 
according to the Hanafi, Maliki and the Shafi"i schools, It is said in a/- 
Muhalla®* that Khuf’ negotiated by father is void, Likewise, none is 
allowed to negotiate K/ul’ on behalf of an insane or mentally deranged 
woman or a minor girl whether he happens to be her father or a ruler or 
anyone else, According to the Shafi'i school, there is no difference 
whether Khul’ is negotiated by the father or guardian of the woman ora 
stranger? The Hanafi school says that either the father or a stranger can 
negotiate Khul’ only with the permission of the woman concerned. ”* 

‘According to the Maliki School, Khul’ negotiated by a minor or an 
insane woman is unlawful. If the father negotiates it on behalf of his 
minor or insane daughter, Khu/’ will be valid whether it is achieved 
through the father’s property or that of his daughter, and whether it is 
obtained with or without her permission?’ The Hanafi School considers 
the Khul’ sought by an insane woman or a minor who is not a 
Mumayyazah as void.** 


Can Khul' be given at any time? 


At the outset, it will be fair to say that the conditions that apply to 
divorce (Talaq) will also apply in Khul’, There are different opinions 
about the K/ul” ibe given in the period of menstruation. According to 
Mukhrasar al-Nafi'®: Khul’ can only be given in the period of purity 
(Tuhur), The Tbadis believe that it is an innovation (Bidah) to give 
divorce while the woman is menstruating."”'The Hanafi's consider it 
Makruh (disliked)"' but the famous scholar Ibn‘Abdin said that it is not 
at all Makrih,” since the Messenger of Allah did not ask the wife of 
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Thabin bin Qais about it when K 
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was granted to his wife through the 
Al-Kharashi, the Maliki jurist say 
that when the woman has willingly obtained Adu in consideration of 
payment, it is her right to do so even in the period of menstruation.“ The 
Hanbali jurists say that since Kiiuf’ comes about by mutual agreement of 


the two married partners, there is no harm even if it i 
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Chapter 13 


‘Iddah: Period of Waiting 
Guidance from Qur’an and Sunnah 
on ‘Iddah 


The word ‘Iddah is derived from the Arabic word a/-"Adad meaning 
the number, in the terminology of the Shari‘ah it means a period of 
waiting from re-marriage after the death of her husband or her 
separation or divorce from her, The Muslim Jurists have unanimously 
agreed on it essentially (wiith),! since the injunction of the Qur'in is 


quite explicit on the subject 
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The Divorced women shall suit concerming Uhemmctve for three monthl 


The Holy Prophet (S.4.W,) had order Fatimah bint Qais as follows: 
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‘Complete your Mddah period in the house of Umi Makrum™ 


The Shari'ah emphasises on reconciliation as a better course thar 
divorce for the married partners and gives them opportunity to mend 
their relations if they have sour. Therefore, the Holy Qur'an 
prescribes a period of waiting alter divorce has been pronounced so that 
a spell of temporary separation and suspension of conjugal relations 
may give the spouses time for rethinking and reconsideration in the 
interests of family and children, if any, of the question whether divorce 

hould be revoked or made final and irrevocable. The'iddah has another 
important object to serve, that is it may make it known whether the 
woman is having a child of the former husband in her womb so that 
there may be no confusion about the paternity of such a child if the 
woman seeks to remarry, The Qur'a 
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ncerning themselves for three monthly periods. Nor 
at God n their wi 
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lawful for them to hide 
in Allah and thi 
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aciliation, And women shall have right 


The Different Kinds of *Iddah 


The duration of ‘iddah is prescribed by the Holy Qur'an as follows 
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onthly courses. for them the 


period Iburdens: and for those who fear God, He will make 
The Qur'an lays down that there shall be no‘éddah fora woman whois 


divorced by her husband before he has consummated his marriage with 
her, It says 
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© you who believe! when you marry be 
before you have touched them, no period of fddah have you t 


But in the case of termination of marriage duc to the death of the 
husband. the widows shall have an “iddah of four months and ten days. 
The extra period of forty days seems to have been added to provide for 
mourning by the widow, The Qur'an says: 
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“If any one of you die and leaves widows behind him they shall wait concerning 
themselves for four months and ten days: when they have fulfilled their term, there 


is no blame on you if they dispose of themselves ina just and reasonable manner. 
And God ts well acquninted with what you do." 


The different kinds of “iddah can be summed up as follows: 


“Iddah of women who still menstruate; Three menstrustions, 
Jddah of women who have passed the age of menstruation: Three 
months, 

4, ‘lddah of 4 woman whose husband died; Four months and ten 
days, 

4, “Lddah of « pregoant woman: Until she delivers # child 

$, No Iddah for a woman whose marriage is not yet consummated. 


Some of the scholars like Ibn ‘Abbas have said that since Allah has 
made it obligatory for the woman whose husband dies to wait for four 
months and ten days, and has specified the period of waiting for the 
pregnant (woman) to last until she has been delivered, (it follows that) if 
the husband dies and the woman is pregnant she is bound by two periods 
concurrently just as she would be bound to fulfil any other two duties 
combined together 

According to Imam al-Shaff'l,’ the Messenger of Allah said to 
Subay'ah, daughter of al-Harith, who gave birth to a child a few days 
after her husband's death: "You are lawful (for marriage) and you m 
get married”, this indicates that the ‘iddak, whether in the case of death 
or divorce, is to be fulfilled by (the expiration of) the required months - 
was intended to (bind) women who are not pregnant; but if they are 
pregnant the “iddah is dropped. 


Code of Conduct for a Woman in ‘Iddah 


The Jurists have difference of opinions about the giving out of the 
house of a woman in‘fddah, The Hanafi Jurists say that it is not lawful 
for a woman who is given the first and second divorce (Rajéh) nor for a 
woman whois serving'iddak for Bain form of Talaq to go out of the house 
either during the day time or at night, But a widow can go out during the 
day time or at certain times at night, but must not spend the night 
anywhere except in the house. The difference is that in the case of a 
divorce, she has the right to be maintained from the property of the 
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husband, and hence it is not allowed for her to leave the house of the 
husband as a wife. But, in the case of a widow, she is not entitled for the 
maintenance, hence she can go out to better her lot, According to the 
Hanbali Jurists, she can go out during the day time whether she is in 
‘Iddah of divorce or as a widow. Jabir has reported that his aunt was 
divorced three times, then she went out to cut the fruits of her date-palm 
Someone met her and told her not to do so, She came to the Prophet and 
reported the matter to him. The Prophet replied 
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ut the fruits of your date-palm so that you may give charity 
ning good with it 


As a precaution, she should not go out at night without any necessity 
because many evils do happen in the dark hours of night, while during 
the day time she can go out to fulfil her necessities and buy whatever she 
needs. 

She must not remarry during the period of"/ddah. Apddith give clear 
instructions that widows should not wear ornaments, coloured and 
showy dresses, nor adorn themselves with any kind of make-up during 
this period. 

According to Imam Abi Hanifah, she will have the right to her 
maintenance and a dwelling place during the period of ‘Iddah of 
irrevocable divorce just as during the iddah of return, but in that case she 
will have to spend the period of ‘Iddah in the matrimonial home. The 
maintenance will be considered like a debt at the time of divorce. Imam 
Malik and Imim Shafi'i say that she will only be entitled to the dwelling 
place but not the maintenance except when she is pregnant, Imam 
Abmad bin Hanbal, on the contrary, says that she would have neither 
right to maintenance nor a dwelling place 


Treatment of Divorced Women During “Iddah 


The Holy Qur'én prescribes the time when divorce shall be 
pronounced and the treatment that shall be given to the divorced 
woman during ‘iddah. It says 
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“0 Prophet, when you do divorce women, divorce them at their prescribed periods, 
nd conint aocuratel prescribed perwids: ana fear Alla yee b rn 
th ‘of their house, nor shall they themselves leave, except in 
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It further lays down: 
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Thus when they fulfill theie erm appotnted ‘ahiuh either take them tack <n 
equitable terms or part with them on equitable terms: and take for witnesses two 
persons among you, endved with justice, and establish the evidence as before 
Alla 


Thus, the divorced woman should live in the house of the husband 
until she finishes the'/ddah. It is not lawful for her to leave it, nor must 
the husband divorce her away from it. Even if she was not present in her 
matrimonial home at the time of the pronouncement of divorce or 
separation, it is essential for her to return to the house of the husband. 
The Qur'an says; “And turn them not out of their houses, nor shall they 
themselves leave re guilty of lewdness™ 
There is however, a difference of opinion as to whether a widow should 
pass the term in the house of the deceased or not. Sayyidna ‘Umar 
Sayyidna *Uthmiin, ‘Abdallih bin “Umar, the four Imims and many 
other great jurists are of the opinion that she should reside in the house 
of the deceased husband. Suyyidah *Aishah, Ibn “Abbas, Sayyidna ‘All 
and some other great jurists are of the opinion that she is free to pass the 
period wherever she likes 


except in the cases they 


Re-Marriage of Widows is Encouraged in Shari‘ah 


In religions like Hindusim and Jainisin, widow re-marriage is not 
permitted. Even if the husband dies immediately after her marriage, she 
has to remain a widow all her life bearing the taunts of her mother-in- 
and sister-in-law. In the first place, she is held responsible for the 
death of the husband. It is believed that she brought an ill-omen as a 
result of which her husband died, 

Islam, on the contrary, sympathises with the plight of a widow and 
encourages her to remarry and start life once again, The Holy Qur'an 
says: 
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Ifany of you leave widows behind, they shall wait concerning themselves 
four months and ten days: when they have fulfilles ‘zit term, there is no blame on 
you if they dispose of themselves in a just and reasonaivke manner. And God is Well 


Similarly, the Qur'an says: 
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There is no blame on you if ye make an offer of betrothal or hold in your he 
God knows that ye 


crish them in your hearts: but do not make a secret contract 
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know that Ged knoweth what isin your hearts.and 
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A definite contract of remarriage for the woman during her period of 
Tddal of widowhood is forbidden as obviously unscemly, as also any 
secrecy in such matters, It would bind the woman at a time she is not 
fitted to exercise her fullest judgement. But circumstances may arise 
when an offer (open for future consideration but not immediately 
decided) may be to her interests, and this is permissible, In mystic 
interpretation the cherishing love in one’s heart without outward show 
or reward is the true test of sincerity and devotion 
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Chapter 14 


Al-Nafaqah: The Maintenance 


What is Nafaqah? 


Maintenance (Al-Nafagah) is the right of one’s wife and children to get 
food, clothing and a residence, some other essential services and 
medicine, even if the wife happens to be a rich lady.’ Maintenance in this 
form is essential (wajib) according to the Qur'an, Sunnah and the 
consensus of opinion of the Jurists.? Where both spouses wre above the 
age of puberty, it is the duty of the husband, and not that of a wife as 
happens in some Western countries nowadays, to supply his wife and 
children with food, clothes and lodging on a scale commensurate with 
the social position of the partners and in accordance with the customs 
and habits of the society in which they live. 

Some jurists have given detailed instants of things to be provided as 
Nafaqah’ during the time they were writing about it. These are to be 
adjusted in the light of modern necessities to suit the circumstances of 
the countries and their living standard. It will be the responsibility of a 
father to maintain his daughters until they are married, and sons until 
they reach the age of puberty, Likewise, it is a duty of every Muslim to 
maintain his parents and grand-parents, maternal as well as paternal if 
he can afford to do so, If itis possible and one has the means, one should 
look after the needs of even one’s poor relatives. According to the 
Hanafi school every relative within the prohibited degrees is entitled to 
maintenance, if he is a child and poor, or if he happens to be infirm or 
blind and poor, if it is a female and that she is poor she should also be 
maintained whether she is a child or adult. 

If the wife is a minor, she will be maintained by her father or guardian 
as we have seen before. The Messenger of Allah married A’isha two 
years before she reached the age of puberty and did not give her 
maintenance. But if the wife has not reached puberty but has submitted 
to her husband, according to the Maliki and Shafiti schools no 
maintenance is to be given to her. 
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According to Qadi Abu Yusuf, the Hanafi Jurist, if the wife isa minor 
and the husband accepts her in his house, it is essential for him to 
maintain her, but if she does not come to his house, he does not have to 
do so. But Imam Abi Hanifah and his pupil, Imam Muhammad, follow 
the same view as that of Maliki and Shafi schools already mentioned 
before. 

It is not essential to provide one’s wife with maintenance in the 
following events: 


1. If she packed and moved out of her matrimonial home to some 
other place without her husband's permission or without any 
religious cause 

2. If she travelled without his permission. 

3. If she puts on Ibrim for hajj without his permission. But if he 
went with her or she travelled with his permission the maintenance 
will be given. 

4. If she refused sexual intercourse to her husband 

5. If she is imprisoned after committing a crime 

6. If the husband dies and she becomes a widow. In that case, her 
right of inheritence supervenes. This is the very reason why the widow 
is not entitled to maintenance during the'/ddah of death. 


According to the Miliki and Shif'l schools, if the husband failed or 
neglected to provide maintenance for the period of two years, the wife is 
entitled to dissolution of marriage, but in Hanafi school, inability, 
refusal or neglect to maintain are not sufficient grounds for dissolution 
A wile is entitled to demand her husband, about to set out ona journey, 
either to give her: for the whole duration of his absence, an anticipatory 
allowance, or to give a power of attorney to another for her 
maintenance. The allowance will fall due at the same intervals at which 
the husband was in a habit of paying it 


Maintenance in the Modern Family 

As we have already discussed, it is the husband who is supposed to 
provide for the family. If he cannot gain enough to support the family, 
or if his income is too low to provide for a relatively acceptable standard 
of living, and provided the wife is willing, both of them may work for 
gain. However: 


I. The husband has the right to terminate the wife's working 
whenever he deems it necessary 

2. He has the right to object to any job if he feels that it would 
expose his wife to any harm, seduction or humiliation. 
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3. The wife has the right to discontinue working whenever she 
pleases. 

4. Any gain trom work realised by the wife belongs to the family 
and cannot be considered as her personal property 


When the wife is not employed, the household becomes her first 
occupation, By household it is meant the rearing of the children and all 
domestic services required for maintaining a clean and comfortable 
habitation, The Prophet (8.A.W.) says: “Cleanliness is a part of faith, 
Motherhood is highly commended in Islam and is the greatest value 
second to the worship of Allah (Ibadah). 


Maintenance After Dissolution of Marriage: 
The Holy Qur’in points out the responsibility of maintenance in the 
cases of divorce in the following verse of Sizrah al-Talag (The Divorce); 
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“Let the women live in “dduh in the same style as you live. according to your 
means: Trouble them not so that you make things difficult for therm. And they are 
pregnant, then spend you substenance on them (maintain them) until they detiver 
(the baby): and if they suckle your child, give them recompense: and take mutual 


counsel together, according to what is just and reasonable 


The responsibility of maintenance of the husband is not only when she 
lives as a legal wife and towards his children by that wife, but it is 
important to maintain her even in the event of divorce. 

There are some selfish people who may maltreat wives and make their 
lives miserable after pronouncing first divorce and when she is still in 
‘Iddah, This is forbidden, She must be provided for on the same scale as 
he is, according to his status in life, There is still hope of reconciliation, 
and if not, yet the parting must be honourable. In the event of 


pregnancy, the Holy Qur'an provides additional responsibility. No“ 


separation will be possible until after the child is born, Hence she must 
be properly maintained. 

As for the child, its nursing, welfare and the home of the mother 
remains the duty of the father. If the mother’s milk fails, or if such 
circumstances arise which bar the natural course of the mother’s nursing 
her child, merits the father’s responsibility to give the child to someone 
else to suckle at his own expense. This must not induce the father to cut 
down the reasonable maintenance to which the mother is entitled taking 
into consideration the circumstances. 
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The Holy Qur'an further guides in the matter of maintenance in Sirah 
al-Bagarah; 


“The mothers shall give 
desires to complete the term, but he shall bear t 


ick to their off-speing for 


10 whole years, if the father 
ost of their food and clothing on 


In the above injunction, the word ‘rizq’ is mentioned which includes 
sufficient food, adequate dressing, and other necessary provisions. 

The verse specifically mentioned the maintenance of the child so that 
selfish people may not use the child as an excuse for driving a hard 
bargain on either side, whether from the mother or the father. 


No smotiver shall be treated watatrly « 


pooount of her child. Nor father on accuse 
aM be chargeable om the samme wa 

The father and the mother must conclude all the arrangements for 
maintenance of the child through mutual consent. They must agree to 
some course reasonable and equitable both as regards the period before 
wearing the maximum of which is two years. If a wet-nurse is to be 
engaged or if the child is to be fed on artificial milk and feed. Further 
guidance on the subject is offered in the following verse 
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et the man of means spend according to his means: and the man whose resources 
are restricted. let him spend according to what Allah has given him. Allah puts no 
burden on any person beyond what he has given him. Alter difficulty, Atlah will 
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As a practical religion, the Shari‘ah of Islam does not impose burden 
on either party. They must do their best in the interest of the child 
according to their means, If they act with honest integrity, Allah will 
provide a solution to the problem. 

The necessity of providing maintenance is emphasised in the Farewell 
Pilgrimage address of the Prophet (S.A.W.) (Haj al-Wida’) 

“Beware about your treatment of women, You have accepted them with the word 

of Allah, and have made lawful sexual relationship with them with the word of 

Allah .. as you have a duty to provide them with reasonable maintenance and 

clothin 

Ina Hadith narrated by A'ishah, once Hindah bint Utbah said to the 
Prophet: “O Messenger of Allah, Abi Sufyan is a miserly person. He 
does not provide for me and my son except whatever I take away myself 
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secretly about which he does not know. The Prophet advised: “Take 
whatever is sufficient for you and your son in a reasonable way .” 

According to the Maliki Jurists, it will be the duty of the husband to 
provide an accommodation for his divorced wife, if he had 
consummated the marriage. No maintenance is due to a divorced 
woman, however, except where the number of divorce is less than three. 
But a pregnant woman, whether repudiated once or thrice is entitled to 
maintenance. A woman who separated from her husband under the 
system known as Khul’, shall not be entitled to maintenance except when 
she happened to be pregnant. But, any woman who is separated from 
her husband through Jian, imprecation, cannot claim maintenance from 
that husband, even if she happens to be pregnant.” 

A wife according to the Maliki school, observing the Iddah of 
mourning, is not entitled to maintenance. But she is entitled to 
accommodation if the house she happens to be staying ia, belonged to 
her late husband or if the deceased had paid rents in advance!'Imim Abi: 
Hanifah says that she will be entitled to her maintenance as well. A wife 
must not leave her house, on account of divorce or the death of her 
husband, until she has completed the Yddah prescribed for the 
occasion, 

In the Hanafi school of law, as laid down in Durral-Mukhtar, the wife 
will be treated as as/ (root) and the child as Far’ (branch) in establishing 
the priority in awarding maintenance although both are inseparable and 
their maintenance is Wajib according to the jurists of all schools, 

The wife is not entitled to past maintenance except under the Shafi'l 
school. The Shi'ites agree with the Shafi'i in this regard 

In fixing the sum by way of maintenance, all the schools lay down the 
tule that the Qa¢/ in exercising his direction should consider the rank 
and circumstances of both the Spouses. But the following conditions 
must be fulfilled;!* 


1. It must be a valid marriage 
2. She submits herself to her husband and is obedient. 

3, She gives him free access at all lawful times. 

4, She does not refuse to accompany her husband when he travels 
unless she strongly feels that during the travel her person and her 
Property are not safe. 


5. When both parties can derive benefit from each other. 


i the above conditions are not fulfilled she is not entitled to 
maintenance, The husband's duty to maintain commences when the 
wife attains puberty and not before, 
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Guardianship 

In every human society and at all times in human history orphans 
insane persons as well as minor children have becn maltreated. Some 
unscrupulous people, including close relatives, have also misappro: 
priated the funds of such unfortunate persons, In the Jahilliyah society 
before Islam, the cases of embezzlement and misappropriation w 
quite rampant. It was the society where might was right and the only law 
that prevailed was the law of the jungle. As a result, the guardians 
appointed from among the members of the family of the orphans, insane 
persons and minors, they always devoured out of their property, With 
the introduction of Islam special attention to the protection of the 
interest of these unfortunate persons was provided in order to minimize 
risks to which the person and property of these people were generally 
exposed. Under Shari'ah there is no need of any formal appointment of 
a competent person to act as a guardian, One should be a sane and a 
matured person haying fear of Allah (Tagwah) and sense of justice to act 
as a good guardian 

In shari'ah guardianship is of three kinds 


c 


(i) _guardianship of person 

(ii) “guardianship of property, and 

(iii) guardianship in maria, 
As far as the guardianship of person and property is concerned, the 
following guidance is available in respect of the person and property of 
the orphans. The Holy Qur'an says: 


Maintenance of Parents, Poor Relatives and Destitutes in 
general: 


The Qur'an and the hadith abound in the teachings in respect of the 
treatment of ones parents. In Sirah Bani Israil we have been 
commanded in the following words: 


ne but hirn anid that you be kind to 


“Thy Lord has decreed that you worship» 
age in your life say aot te th 


parents. Where one or both of them attain ol 
word of contempt nor repel them but address them in terms of hons uit of 
Kindness, lower to them the wing of humility and say: ‘my Lord bestow on them 
your mercy even us they cherished me in childhood 


These words explain in clear terms that when the parents were strong and 
child was helpless the parental affection was showed on the child. Since 
the child has grown up and is strong and the parents have become weak 
and helpless, it is his duty to bestow similar tender care on the parents 
and maintain them, According to Hidayah it is incumbent upon a man to 
provide maintenance for his father, mother, grand-fathers and grand- 
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mothers as they should happen to be in the necessitous cireumstanice.!* 
IF one happens to be in easy circumstances, he is duty bound to maintain 
his poor relations especially those who fall under the prohibited degree 
of relationship by consanguinity in proportion to the shares which he 
will inherit at the time of the death of such poor relations, A wealthy 
person is also required to help and maintain the poor and the needy 
living around him, without any distinction of easte, creed ore 
is in & position to do so. 


jour. ithe 


Rada: Suckling 

In order to ensure that children are properly fed, clothed and looked 
after, the Holy Qur'an lays down rules in respect of Rada (Suckling), 
These rules are meant for safeguarding the interests of children both 
when the marriage between their parents continue and when such 
marriages end in divorces. It is in that if the marriage between parents 
continues, it is the responsibility of both of them to look after their child 
4nd not neglect it as it is incapable of taking care of itself, 

If their marriage ends in divorce, they can agree to some reasonable 
and equitable arrangement for the care of their child, Radd or suckling is 
4 duty of both parents and if they neglect it, they will be answerable to 
Allah on the Day of Judgement. The maximum period of suckling is two 
years, If the father of the child is afraid of neglect of the child on the part 
of the mother, he should have a wet-nurse, In the modern times this will 


include arrangements for artificial feeding. The injunction of the Qur'in 
goes thus 
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The points which become clear from the above verse of the Holy 
Qur'in are as follows 

1. The period of giving suck is normally two years 

2. The responsibility for providing maintenance to the wife or 

former wife and for arrang uck for the child lies on the man. He 

shall bear the cost of food and clothing on equitable terms 

3, The woman who gives suck to her baby should not be maltreated 

by her husband. 

4. The weaning of the child should be done by mutual agreement 

between the mother and the father 

5. If the man dies, his heirs will be responsible for maintenance of 

his widow and radd of his child 

7. If by any chance, the mother herself cannot give suck and she and 

her husband decide to employ a foster-mother, there is no harm. But 

the mother should still be given her maintenanc 


7. Every Muslim should know that whatever he does Allah sees him 
ad 


all the time, therefore he should not treat his wife or former wife a 
his child unfairly 


riod of Suck 

Suck is to be given for a period of two yeurs 
child should be weaned, However, the period may be extended if there 
are special circumstances to warrant it, The Holy Qur'n si 


he end of which the 


his parents: In. 


And we have enjoined on man (to be p 


did his mother bear him and 


8 years twain was his weaning 


how gratitude (o me. to thy parents; to me i 


It says further 


iypd 5 9h diced diay, 
The carrying of (the child) to his weaning is a period of thirty month 


Commenting on the Jast verse, Allahmah Yusuf Ali says: “It leaves 
six months as the minimum period of human gestation after which the 
child is known to be viable. This is in accordance with latest ascertaine 
scientific facts. The average period is 28 days, or ten times the 
intermenstrual period, and of course the average period of weaning 1 


much less than 24 months. 


Orphans and their Guardianship 

‘The person and property of orphans is generally exposed to many 
risks. Therefore, Islam gives special attention to the protection of the 
interests of orphans by their guardians, The Qur’an says 
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“They ask thee conceming orphans, Say: The best thing to-do ss what is for theit 

good: If you mix thei affairs with yours, they ate your Brethren. but Allah knows 


the man who means mischief from the man who means good. And if Allah wished. 
he couk! Rave put ante difticaltion He ty indecd Exalted a Power, Wise 


Bi BADIA Ng ASTS Yy ats Suc 1 giSiss Jy Afar! La 5 aig, 
Ams bss Is Gr AS1y3i 
“To orphans restore their property (when they reach their age), nor substitute 


(your) worthless things for (theit) good ones: and eat not their substance (by mixing 
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“To thore of weak understanding (orphans and others) make not over your 


property, which Allah has made a means of support for you. but feed and elothe 
themtherewith, and speak to them words of kindness and justice 


“Make trial of orphans until they reach the age of marriage: if then you find sound 
judgement in them, release their property to them; but consume it not wastefully 
Noor i haste aparnst thew g 


wing wp. 


The words ' Your property” are used in respect of an Orphan's property 
in Sirah al-Bagrah, verse 220. What is meant by it is that all property 
belongs to Allah and any one who possesses it or administers it, is merely 
a custodian, Ultimately all property belongs to the community and is for 
their good and it is for your support that is the support of the community 
it is only held in trust by an individual. The guardians are advised as to 
how he will administer the property of orphans: “If the guardian is well 
off let him claim no remuneration, but if he is poor, let him have for 
himself what is just and reasonable, When you release their property to 
them, take witnesses in their presence: but all sufficient is Allah in taking 
account”, 

These verses are very comprehensive in meaning, They teach the 
Muslim Community that in no case should a wealth, which is so 
important for the maintenance of life, be entrusted to such people as are 
feeble-minded and incapable of using or managing it properly, for they 
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might, by its wrong usc, spoil its cultural and economic system and in the 
Jong run its moral system as well, It is true that the rights of private 


ownership must be honoured, but at the same time they are not to be so 


unlimited as to allow one to use them in any way one likes and create 


wocial chaos. 

As far as one’s necessities of life are concerned, they must be fulfilled 
but none should be allowed to use these rights to the extent that is 
harmful to the collective moral, cultural and economic good of the 
community 

According to the verse, every owner of wealth should consider 
seriously before entrusting his wealth to anyone whether that person is 
capable of using it properly. On the larger scale, the Islamic State should 
take into its own custody the property of those who are found incapable 
of using it properly, or of those who may be using it in wrong ways but 


or provision of their necessities of life. 

“Make trial of orphans until they reach the 
age™ gives guardians an additional responsibility to keep an cye upon 
them and go on testing their intelligence in order to see how far they have 
come capable of looking after their own affairs before giving them 
ck their property 

In other words, two condit 
been laid down for the return of their property to the orphans. As to the 
application of this first condition, all the Jurists are agreed, but in regard 
to the second condition th ence of opinion, Imam Abu 
Hanifah is of the opinion that if the orphan lacks capability when he 
y wait fora maximum period 
perty to him whether he 
m Abi Yusut, Imam 
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ons of puberty and sound-judgement have 


is some diffe 


reaches the age of puberty, his guardian m 
of seven years, and then he must return his pr 
ability oF not. Bur Im. 


hows signs of 


Muhammad and lindim Shafi"i are of the opin 
requisite for the return of his property to the orphan. Probably these 
latter learned people were inclined to the opinion that the case of such a 
+ Muslim Oddi, who would himyelf arrange 
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for the management of the property of the one who has not acquired 


capability of management 
The guardians are further advised 
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Those who unjustly eat up the property of orphans, eat up fire into their own 
dies: they nm be enduring a blazing fice 
The cause of »n of this verse has been mentioned in the books 


of Ahadith. When Sa’ad bin Rubai‘ah, a companion of the Prophet, was 
of Uhud, his widow came to the Prophet with his two 

“O Messenger of Allah, these are the two daughters 
of Saad, the or got martyrdom in the battle of Ubud. Their uncle 
has taken away all the property belong to Sa‘ad and has left nothing for 
the children, Who will marry these girls? It was then that this verse was 
¢ Who eat up the property of orphan: 


killed in the by 
daughters and 


's upon people to be fair and just to orphans especially 


The Qur'in urg 


ays. 
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when they want to marry female orphans. 


hb does instruct you 


who are real ¢ 


women to whom you 
ou stand firm for 
>, ut Allah ix well 


The cause of revelation of this verse was that there wasn orphan girl 
f palm, He married her just 
because she owned a date-palm and not because he loved her. It wax on 


under the care of a man, She owned a dat 


that occasion that this verse was revealed 


ah: Custody 


md Guardianship of Minors 


dren and their guardianship belong to the 


sons: According to the jurists a mother is entitled to the 


nale child until seven years of age and a female child until 
of puberty. The Shi'ite law differs s} 
Sunni law in this respect. A male child remains under the custody of the 


ily from the 
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Ibid, 


Mukitiayar of Sidi Khalil giving details of what a husband ix obliged 


Qur'an ¢ 
14, Hidllyah, p. 14 


, PART III 
: Qu Test. Trowsltion and Commentary, 1970 Beitot 1968) CRIME AND PUN 
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Chapter 15 


Criminal Law (Al-Ugqubat) and 
Punishment (Al-Hudud) 


The Criminal and the Society 


It is rightly believed that at the height of glory of human civilization, 
satan comes to play his role. A man becomes Zalum and Jahul (Unjust 
and foolish)’ in spite of the continuous guidance given by the Creator 
through His Messenger and Prophet throughout ages. No matter, how 
purified and reformed a given society becomes, crimes will still be 
committed though the difference would be that of degree. It is ve 
essential for us therefore, to examine the problems of crime and the 
reasons for its prevalence, to study the personalities of these criminals as 
well as their psychology and nature in order to prevent the future crime 
rate, Wherever it is necessary to apportion the blame on the society, itis 
equally necessary to blame the structure of our social institutions and 
our leaders and the members of the society who helped in encouraging as 
driving the criminal to commit a particular crime. Ibn Hazam, while 
discussing the helpless condition of a man whois driven by hunger to eat 
the flesh of a dead and rotting animal or pork which is unlawful in Islam, 
says: 


“It is not lawful fora Muslim to eat these unlawful things even in helpless condition 
when his Muslim or Dhim/ neighbours or members of society have lawful food at 
drink more than what they requite, since it is obligatory /Fard) for such people to 
feed the hungry. In such a situation, he has a right to share food from the neh 
neighbours. If he has to fight in the course of getting his food and he is killed, the 
killer wall have ta face Quad Claw of Equality). He will be considered among those 
who rebel (Baghi) 


One who stops one’s brother from getting his lawful right will be 
considered as involved in a rebellion. It was on this ground that 
Sayyidna Abubakar fought against those who refused to pay Zakar (The 
Poor due). 

When the society denies the right of its individual members, it must be 
taken to task as the Qur'an says 
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If one group of them shows highhandness on the other, £ 
tuEn to. Allah's injunction 


Society, in the religion of Islam takes preference over an individual 
and hence it is the interest of society that over-rides the individual and 
not vice-versa. It is because of this reason that any crime committed 
against the peace and well-being of the society will be deemed as the 
crime against the Creator Himself society hus 
not right to tyranize an individual member unless the individuals 
interests do not pose any threat to the rights of other individuals or the 
society i 

It is against this background that Islamic Shari“ah does not agree with 
the synthetic theory or test for determining the problem of abnormality 
and criminality. According to this synthetic theory, ‘no act can be called 
a crime, if, at the time the act was committed the doer was suffering from 
mental derangement or morbid impulse of a really irressistible type that 


As we have scen before 


caused the loss of the mental or emotional equillibrium’ 

Let us carefully examine the above view and then look at the narration 
in Sahih al-Bukhari j 

When Sayyidna Ali says to Sayyidna‘Umar; “Do you know from 
whom no good deed or evil are recorded and are not responsible for 
what they do: an insane person until he becomes sane; a child till he 
grows to the age of puberty; a sleeping person till he wakes".’ The 
rees with the view that no act can be ¢ 


Shari‘ah also Hed a crime, if at 
the time the act was committed, the doer was suffering from some 
mental derangement. but does not generalise 
criminal to be mentally deranged or every criminal act merely 
irresistible type of impulse. Crimes and sins often are the manifestations 
of human selfishness, avarise, revenge, caprice and egoism. 
Benevolence, undoubtedly, is an ideal justice provided it does not 
open the way to temptation and encouragement to spread mischief in 
the world, (Fasad fil ard). The crime rate will surely increase if no 
deterrent is provided by those who manage the affair of the society, The 
twentieth century of ours has seen the crimes plaguing the so called 
*civilized” world of ours. Is it not a pity that one cannot move freely and 
fearlessly in- the streets of western capitals in the evening where 
pickpockets, thieves, hooligans and evil elements of the society roam 
about to deprive people of their fundamental rights to move freely in the 
‘Land of Allah’! Last year, | attended a conference in New York, and 
then began a@ tour in the United States of America I was advised by 
friends not to carry much money with me nor go empty-pocketted, On 


id consider every 
an 
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enquiry, Iwas told that if I carried plenty of money, a hooligan might 
meet me and take away everything that I carried; but, if he failed to find 
anything worth taking away from me, he might attack me in his 
desperate moments. The cure of this pathetic situation does not merely 
lic in dreaming about “rooting out the criminality of the offending 
human being, without destroying his humanity and the potential good 
within him.""* 

Dr, James Seth has said that the theories of punishment and 
interdependent are in no way mutually exclusive. According to him, in 
virtue of his manhood and personality, “the criminal must be convinced 
With the righteousness of the punishment.” But the question is. how are 
you going to convince the criminal who has committed a grave criminal 
iact like homicide, armed robbery, adultery and continuous acts of thelt of 
the righteousness of punishment, There was the law of Allah of which be 
was made aware right from his childhood in a Muslim family, The 
deterrent Hadd punishments that he saw and heard of should have made 
him aware of the gravity of the crime he was committing. But if satan, an 
open enemy to man ("Aduwuj al-Mubin) convinced him more than “the 
righteousness of punishment”, how can one stop others not falling into 
the same snare again. Cun we do this through the campaigns? According 
to eminent thinkers like Hegel, punishment in itself tends to reform the 
offender." The Islamic Shari'ah has provided two kinds of punishments, 
‘one leading to learn lesson and reform and re-educate one’s self not to 
commit a similar crime and an opportunity to rehabiliate one's self as a 
good and harmless member of the society. This form of light 
punishment is called Tazir, meaning putting to shame or disgracing the 
criminal for the criminal act he has committed against a member of the 
Society, or, in other words, against the society itself, Tazir is left to the 
discretion of a pious and learned judge (Qadi) whether it isin the form of 
flogging publicly, banishing or even a warning and admonitions to 
behave well next time, 

The Shari'ah law does not sanction providing a criminal anice room 
instead of a cell in the prison house, good and tasty foods, furniture, 
tclevision and radio sets and cosy gardens for sports. 


Al-Uqubat: Criminal Law 


The penal or criminal law in Islam is called al-'Ugibdt (singular, al- 
‘ugiibah) which covers both torts as well as crimes, There is very little 
difference between the two, The Shari'ah emphasises on fulfilling the 
rights of all individuals as well as the public at large, The law that gives 
the remedy to the public isa crime and if itis given to the individual itis a 
tort. The ‘Ugiibat applies to Mustims, as well as non-Muslims alike in a 
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Muslim state. A Muslim will be punished for a crime committed even if it 
was done far away from the Islamic state. In an ultimate sense, it is a 
crime against Allah, and he will be punished once he came home or was 
brought back by the authorities of an Islamic state 

The gadi or a Shari'ah judge has to abide by the law prescribed in the 
case of "Ugibit, and hence he is forbidden to impose a penalty other 
than that fixed by the Divine law in conformity with the injunctions of 
the Qu J the Sunnah otherwise he will be an evil doer 


Hudad and Ta'zirat 
Hadd Punishment only given when there is a violation of People's Rights 
The word Hudiid is the plural of an Arabic word Hadd. which means 
prevention, restraint or prohibition, and for this reason, it is a restrictive 
and preventive ordinance, or statute, of Allah concerning things lawful 
(Halal) and things unlawful (Haram) 

“Hudid of Allah are of two categories, Firstly, those statutes 
prescribed to mankind in respect of foods and drinks and marriages and 
divorce, ete., what are lawful thereof and what are unlawful; secondly, 
the punishments, prescribed, or appointed, to be inflicted upon him who 
does that which he has been forbidden to do, In Islamic jurisprudence, 
the word fudiid is limited to punishments for crimes mentioned by the 
Holy Qur'an or the Sunnah of the Prophet while other punishments are 
left to the discretion of the Qadi or the rule which are called 7a‘azir 
(disgracing the criminal). The general word for punishment is ‘ugubah 
derived from ‘agb which means “one thing coming after another", 
because punishment follows transgression of the limits set by Divine 
Law. This is the reason why Islamic Penat Law is called 4/-Ugubat as we 
have seen earlier. We should bear in mind that all the violations and 
breaches of Divine limits in a general sense are not punishable since the 
punishment is only inflicted in those cases in which there is violation of 
breach of other people's rights. As for example, if someone neglects his 
prayers (saldt), or does not observe fasts or perform pilgrimage when he 
has the means, they are not punishable, But if one does not pay Zakat or 
poor due, which is a charity as well as a tax from the rich to the poor, 
there will be punishment accorded to the defaulter. The Holy Prophet 
appointed officials to collect the Zakat, which was received in the bait al- 
mal (public-treasury), thus showing that its collection was a duty of the 
Muslim state. Islamic history records that when certain Arab tribes 
refused to pay Zakat, Sayyidna Abii Bakr sent out troops against them, 
because the withholding of Zakat on the part of an entire tribe was 
tantamount to a rebelfion against the Islamic state and the violition of 
the rights of the poor. 
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These crimes which are punishable in Shan‘ah are ones which affect 
the society. The Holy Qur'an has enumerated them as murder (Qari) 
dacoity or highway robbery (Hirabah) theft (Sarigah) adultery or 
fornication (Zina) and accusation of adultery (Qadhaf ). We shall 
discuss in detail these crimes and their punishments, but it should be 
understood that the Holy Qur'dn lays down a general law for the 
punishment of offences in the following words: 
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“And the recompense of injury (Sayyiak) is punishment. (Sayy/ ak) equal thereto, 


but whoever forgives and amends, his reward is due from Allah for Allah loves not 
these who do wrong 7" 


This golden principle is of very great importance and applies both to 
individual wrong done by one person to another and also to the offences 
committed against society. There are a number of Qur'anic injunctions 
concerning the punishment of offenders guiding the Ummah: “And if 
you punish then punish with the life of that with which you were 
affected; but if you are patient, it will certainly be best for those who are 
patient."!' And he who punishes evil with the like of that with which he 
has been afflicted and he has been oppressed, Allah will certainly help 
him.""!? “Whoever acts aggressively against you, inflict injury on him.""!” 

While in the verses quoted above and similar other verses, there is a 
rule laid down for the individual wronged, that he should in the first 
instance try to forgive the offender provided he amends by forgiveness, 
According to these verses, if punishment of evil is to be given, it should 
be proportionate to the evil committed. Every civilised code of penal 
laws is based on this principle. It is an interesting point to remember that 
the Holy Qur'an generally adopts the same word for punishment, as for 
the crime. Thus in chapter 42:40, both the evil and its punishment are 
called sayyi'ah (evil); in chapter 16:126 and chapter 22:60, the word used 
is a derivative of 'ugibah (punishment); and in chapter 2-194, the word 
used is i‘rida’ (aggression). The adoption of the same word evil for the 
crime and its punishment indicates that punishment itself, though 
saute by the circumstances, is truly speaking nothing but a necessary 
evil 

It is for this reason that the Muslims are asked to get their rights either 
00 private or public grounds through the due Process of law taking the 
matter up to the competent Qadis Gudge) court and not by taking law 
into their own hands. Otherwise they will be among the wrong-doers 
(Zalimiin). In private defence too, they must be just in using the amount 
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of force necessary, But in all cases, they must not seck a compensation 
greater than the injury suffered by them. The most they can do is to 
demand equal redress, i.c. the harm equivalent to the harm done to them 
and no more. But the ideal way is not to seck vengeance at all but 
reconciliation, forgiveness and making the offender aware of the gravity 
of his offence as long as it is not against the public and injurious to the 
entire society. In the latter case, the deterrent punishment will follow 
The Qur’inic injunctions gives this gospel of goodness in the following 
words: 


ka SIN Sb Sea a ithe Ast Lal ya og gt Tye 
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“Nor can goodness I be equal. Repel evil with what is better: then will be 


red as it were your friend and intimate 


between whom 


But such goodness will only be granted to those who exercise patience, 
forbearance and self-restraint, who are really persons of the greatest 
good fortune.'? They will be given their reward twice by Allah, their 
Creator, because they have persevered and have tried to avert evil with 
good,'* In Sirah 33, verse 96, Muslims are ordered specifically to repel 
evil with what is best 

Muslims are thus taught to be forbearant (sabirin), but they are 
equally asked to prevent repetition of crimes by taking steps and 
applying both physical and moral means. The best moral means is to 
turn hatred into friendship by forgiveness and love, as the Qur'an says: 

“But ifa person forgives and makes reconciliation, his reward is due from 
Allah, for Allah loves not those who do wrong." 

Allamah Ydsuf ‘Ali, while commenting on this verse rightly says that 
“this active righting of wrongs, whether by physical or by moral or 
spiritual means, which are commanded as better, is an antithesis to the 
monkish doctrine, when you are smitten on the cheek, to turn the other 
also. This would not suppress, but encourage wrong-doing. It is 
practised by none but poltroons, and is preached only by hypocrites, or 
men who want to make slaves of others, by depriving them of the power 
of self-defence.”"!” The doctrine of offering another cheek when one is 
smitten by anyone occurs in Matthew and Luke,” although it is not 
necessary for us to believe that this unnatural and unpracticable law was 
preached by Prophet Jesus. 

Punishments for crimes can be divided into four broad categories: 


a. Physical punishments which includes death sentence, 


amputation of hand, flogging and stoning to death. 
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b. Restrictions of freedom which includes imprisonment or 
sending one on an exile. 

¢, Imposition of fines. z 

d. Warning given by the Qadi. 


Apart from these prescribed punishments for various crimes there are 
other ways of making the criminal feel that he has committed a great 
wrong, As for example, a man convicted of false accusation of 
fornication (Qadhaf) will be deprived of the right of giving a testimony 
(Shahadah) 


Prevention of Hadd Punishment in cases of doubt s 
Prophet Muhammad has given the basic ruling in a Hadith: 


“Prevent the application of Hadid punishment as much as you can whenever any 
doubt persists.” 


Once this ruling was applied it reduced the number of Hadd 
punishments in the Muslim Countries like Saudi Arabia, When the 
benefit of doubt is resolved in favour of the accused supposing in case of 
theft (Sarigah), a lesser punishment by Ta’ azir is given because the doubt 
relates to the criteria and not the conviction. In the case of adultery, if 
there is a little doubt, no Hadd punishment will be given at all. 

In the case of theft, the accused should not be given the Hadd 
punishment all of a sudden, In a Muslim state, every individual is 
entitled to social security through the public treasury called Bait al-Mal 
where funds are collected from various sources including the obligatory 
collection of Zakat. Ifa citizen is driven by force of circumstances since 
he could not earn his tiving for himself and his family due to lack of 
opportunities or was not taken care of through the funds of Bait a/-Mal, 
the society will be considered at fault and no Hadd punishment will be 
given to the accused. This is in keeping with the decision of Caliph Umar 
not to apply Hadd to those accused of theft during the period of famine 
in Medina, - 

Even the very process of law under the Shari'ah curtails the number of 
Hadd punishments. According to the Maliki school the accused in the 
case of theft, must be taken to the Qadi. In the Hanafi school of law, itis 
required that it would be the complainant whose property is stolen to 
demand that the Qadi should consider applying the Hadd punishment of 
amputation of hand. But if the complainant forgives the accused and 
forgoes the recovery of his property, the Hadd punishment will not be 
applied, but, instead, Ta‘azir will be applicable. 

At the most, the accused will be put to disgrace through the lesser 
punishment of lashes, fine, imprisonment or mere warning as the Qadi 
deems fit. In Hanafi school, if the person whose property is stolen asks 
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the Qidi to deem the stolen property as donation to th 
punishment of amputation will not be applied. The Maliki and the 
Shafi'i schools differ on this point and say that once the Qadi's Court is 
asked by the complainant to consider applying the Hadd, it is no longer 
left to the discretion of the Complainant to intervene at a later stage. 
They base their argument on a case decided by the Messenger of Allah 
himself. 

nother factor in awarding Hadd punishment is the stipulation of 
TWO matured and just male witnesses of high moral probity, It is not 
always easy to find such witnesses present at the scene of the crime. If the 
accused confesses the crime, the punishment will be accorded. Even in 
this regard, Imam Abi Yusuf of the Hanafi school and Imim Ahmad 
bin Hanbal say that two or even three sustained confessions are needed 
before conviction, 

Apart from these measures, it must also be proved before giving Hadd 
punishment that in the event of theft, the accused did force open or 
break into the house and actually entered it. It is required that money, 
gold, silver, ornaments, diamonds and pearls and other valuables must 
be kept securely locked in a strong box and stores must be guarded and 
houses must be locked so as not to tempt the potential thief. If one failed 
to take enough precaution then he gets part of the blame for negligence 
which brought about the theft. In such cases where these requirements 
are not satisifed, but there exists sufficient ground for conviction Ta'azir 
will be applied instead of Hadd punishment. Besides, if the stolen 
property is food, fruit, grass or forest wood, Hadd punishment will not 
be applied at all. 

Hadd punishments are awarded in the following seven cases: 


cused, Hadd 


1. Penalties exacted for committing murder, manslaughter or 
bodily harm; 

2. Punishment for theft by the amputation of a hand; 

3. Punishment for fornication or adulter: stoning for a married 
person, and one hundred lashes for an unmarried person; 

4. Punishment for slander by eighty lashes; 

5. Punishment for apostacy by death; 

6. Punishment for inebriation by cighty lashes; 

7. Punishment for highway robbery (Qata al-Tariq) by death, 
cutting off a leg and an arm from opposite direction or an exile 
according to the seriousness of the crime. 


In the rest of the cases, Ta’azir will be applied. 
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Ta’azir: Its meaning and application 

Ta‘azir literally means disgracing the criminal for his shameful 
criminal act, = 

In Ta’azir, punishment has not been fixed by law, and the Q&di is 
allowed discretion both as to the form in which such punishment is to be 
inflicted and its measure. This kind of punishment by discretion has 
been provided in special consideration of the various factors affecting 
social change in human civilisation and which vary on the basis of 
variations in the methods of commission or the kind of criminal conduct 
indicatable under the law. Offences punishable by this method are those 
against human life, property, and public peace and tranquility. 

The general structure of the Criminal Law of the Mustims today (a/- 
Siyasat al-Shara’i) is based on the principles of Ta’azir. In other words, 
Ta’azirat form discretionary penalties inflicted by the judge himself, 
either for an offence whose punishment is not determined, or for 
prejudice done to one's neighbour. The punishment can take the form of 
lashes, imprisonment, fine, warning etc, To sum up, Ta’azir can be 
defined as follows: 


US 9 dab wed hd Je yale 


“It is disciplinary punishment for a crime for which no specific hadi is prescribed 
nor any form of expiation.” E 


Exceptions to Legal Responsibility 


O89 Bale go Shak! Oe Oy pil Gale Lat aad Je JLiigy 
Ai cay gh UII Gey yas gio pasa! 


Sayyidna ‘Ali once said to Sayyidna‘ Umar: “Do you know that no 


deed good or evil are recorded (for the foll 
responsible for what they do: tata 


1. An insane person till he becomes sane: 
2. A child till he grows to the age of puberty; 
3, A sleeping person till he awakes. 21 


According to the above narration, we shall consider t i 

or staal responsibility in Shari'ah. eee 
responsibility for the crime committed will be that of the 

alone, His father, mothers, brother or any other relative wil por be 

made to undergo punishment for crimes committed by him as happened 

during the Jahiliyyah period before Islam. The Holy Qur'an says that 

nobody will bear the burden of another. 22 


Criminal Law and Punishments 


R 
8 


The only collective responsibility will be that of the family in respect 
of payments of blood money or damages resulting from a crime. In this 
case, the criminal, as well as his relatives on his father's side will be 
collectively responsible for Diyak (Blood money) or damages imposed 
for causing any physical injury 

The famous wasiyyah or will left by Sayyidna‘Ali throws further light 
on this subject. When Sayyidna Ali sustained injury at the hands of Abd 
al-Rahman bin Muljim, he called his sons to his deathbed and said to 
them; “Do not kill anyone except him who killed me. But wait; if I die 
from his blow, revenge me with a blow fora blow, and don't mutilate the 
criminal, for I heard the messenger of Allah say: ‘Beware of mutilation 
even if it were an ailing dog’. 


Criminal liability 

A child will not be given Hadd punishment for a crime committed by 
him. Since there is no legal responsibility of a minor, i.e, children of all 
ages until they reach the age of puberty, the Qigi will still have the right 
either to admonish the jevenile delinquent or impose on him some 
restrictions which will help to reform him and stop him from 
committing any future crime. According to Abu Zaid al-Qayrawani a;- 
Maliki, there shall be no hadd punishment for minors even in respect of 
levelling a false accusation of unchastity (Qadhaf) or in respect of 
committing fornication? 

If a person has committed a crime in the state of insanity, he will not 
be punished. Imam Abu Yusuf, says that “the hadd punishment can be 
imposed on the accused after his confession, unless it is made clear that 
he is not insane, or mentally troubled. If he is free from such deficiency, 
he should then be submitted to the legal punishment." It is therefore, 
most essential that the qadi (judge) assures himself of the sound mind of 
the criminal before he pronounces his verdict. 

Sleep is considered to be a lesser death. If any crime is committed 
while still in sleep, one is not legally responsible for it provided it is 
ascertained that it was committed in a sleeping state. The case of 
Sayydina‘Umar's son Ubaid Allah, who committed adultery with a 
sleeping woman is mentioned in some details in the chapter on Zind. 
While’ Ubaid Allah was punished, the lady was acquitted. 

The same principle will apply if one suffers from walking in sleep. 
Although he looks aware, he is still sleeping and walking. If one commits 
a crime in that state, he will not be legally responsible. 

If any crime is committed under force or dur ess, there will be no legal 
liability if it is proved that he did with a hadith which states “my 
community is excused for what it commits — The Holy Prophet has 
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said; “My ummah will be forgiven for crimes it commits under duress, in 
error, or as a result of forgetfulness.” No punishment will be given for 
crimes committed under such a state of mind as negating responsibility 
for a criminal act. 


Notes 


1. Qar'Sn, eh. 33:72 

2. Ton Haram, Ai Muhalté, vol. 6, p. 199, also see Yi 
Ishin 

3, Qur'in, ch, A-Hujurat: 9 

4, Shethna, Jehangir M, J. Mental Adsormality and erime in Contribution to Synthetic 
Jurisprudence, edited by M. J. Shethna, Bombay 1962, p. 28S. 

5, Bukhari 


{ Quedjwi, Ab-alat wal-Harm ft 


6. Sethna, M. J., Society and the Criminal, op. cit. motto quoted on the first page of the 

ook 

1, Seth, J. 4 Study of Ethical Principles, Edinburgh 1911, pp. 322-323. 

& Ch Ewing. A. C., The Me 

wn studies in Hegalian- 
Qur'ta, ch, $51 


orality of Punishment, London 1929, p. 73. Dr. Ewing has cited 
ovmology, p. 133, 


Qur'an, ch. 42:40.. 

YilsufAli, The Holy Qur'an, op. cit,, p. (317. 

20, Matthew ¥. 30; Luke VI: 29, 

21, ALBukhan. 

22, Qur'an, ch. ét24 

23. AlQayrawani, Risilah, op, cit, eb, 37: M56 Jil abhiim wal Hudisd, pp. 124-130. 


Chapter 16 


Crimes and Punishments 


4. Qatl (Homicide) and Qasas (Law of Equality) 

In no other religion in the world human life is considered to be so 
sacred that one man’s murder is considered to be the murder of all 
the human race, and whoever saves a life it is as if he had saved the lives 
of all mankind 

has alll [Od iS ITTY she 9) ad fa ds edi, 
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1m) the whole people: and if anyone saved a lite, it 


would be as if he 


This is the way in which the legal injunctions of the Qur'an have 
declared protection of human life. In Sirah Bani-Israil, Allah has said 


BONG Yh AU py gill nll 15.55 Yg 


Do not kill 4 soul which Allah has made sacred except through the due process of 


In this verse, homicide has been distinguished from destruction of life 
carried out in pursuit of justice, Only a competent Qadi will decide 
whether or not an individual has forfeited his right to life by 
disregarding the right to life and peace of other human beings. Prophet 
Muhammad (s.A.W,) has declared homicide as the greatest sin only next 
to polytheism (Shirk) . He said: “The greatest sins are to associate 
something or someone with Allah and to kill human beings.” 

One forfeits one’s right to life in the following five sitirations 


1. Law of Equality (Qasds) applied for a criminal who killed 
someone intentionally 
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2. In the war of defence (Jihad) against the enemies of Islam, it is 
natural that some of the combatants will be killed. 

3. Punishment of death to the traitors who try to plot to overthrow 
Islamic government (Fasad fil ard). 

4. A married man or a woman who is given hadd punishment for 
adultery (Zind). 

5. Those who commit highway robbery (Hirabah). 


The crime of committing a murder of a Muslim is so very horrible that 
the criminal after getting his hadd punishment, still goes to hell and 
becomes an object of anger and curse of Allah: 
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“IC a man kills « believer intentionally, his recompense ix Hell, to abide there is 
forever: and the wrath and curse of Allah are upon him, and a dreadful penalty is 
prepared for heen." 


It is not merely the life of a grown up person, even the life of a child or 
even a child who is an embryo and not yet born must not be taken under 


any pretext whatsoever. No amount of poverty and hunger must drive a 
man or a woman to kill children, The Holy Qur'an says: 
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“Kill not your children on the pleas of want; ~ we provide sustenance for themand 
for you 


It is not only that human life is sacred, but all life is sacred. Even in 
killing animals for food, a dedicatory formula “Bismillah, Allah Akbar" 
has to be employed. Killing embryos through abortion is becoming a 
fashion in the modern promiscuous society of today. Some medical 
practioners are also culprits of killing children in embryo in order to 
sarn quick money, The parents of such a child yet to be born and the 
doctors who perform such operations are all guilty of this crime. These 
little children will be asked by Allah on the Day of Resurrection with 
great anger; 
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crea, the female infant buried alive will be questioned for what crime she was 
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The question in the above verses is directed to the pagan Quraish who 
used to commit female infanticide sometimes due to the imaginary fear 
of poverty and sometimes they felt ashamed to being addressed as 
‘father-in-law’ when their daughters grew up. Hence, they used to kill 
their female children by burying them alive. In this world of sin,so much 
unjust suffering is caused through taking innocent lives without even a 
trace being left, by which offenders can be brought to justice. The 
present day killing through abortion is also done secretly and unnoticed 
by the society. In some countries, abortion is legalised, The crime was 
committed in the past and is still committed today in the guise of social 
plausibility in secret collusion. But in the spiritual world of justice, 
questions will be asked by Allah, and the victim who is dumb here will be 
able to give evidence on the Day of Judgement. The proofs will be drawn 
from the very means used for concealment of the crime 

Not only is the killing of others forbidden in Islamic Shari'ah, one 
even has no right to take his own life, Suicide is the work of a coward, 
and a great punishment awaits him in the Next World. The Qui 
commands: 


Nor kill (or destroy) yourself 
Apart from the Holy Qur“dn, the Holy Prophet dwelt upon it at length 
in his Farewell Pilgrimage (Haj al-Widé) address on this subject 
cpSendisl 1G Y ge 


*0 People! Your blood, property and honour is made completely forbidden upon 
one another. The respect for these things is such as itis the respect of this (Day of 
Pilgrimage), and the respect of the month of Dhul Hajjah, and the respect of this city 
(Mecca). Beware, let it not happen after me that you begin to take each others lives 
and be in the category of unbeliever 


Acting on this exhortation himself, the Prophet further said: 


“All the murders of the days of Jahiliyyah are under my feet (i.e. no revenge for 
them). First revenge which I forgive is of the killing of a member of my own {amity 
the murder of the son of Rabiah bin al-Hadith, which was committed by Bani 
Hudhail. L forgive it 


Sacredness of Life in Islam 

In other words, life is so very sacred in Islam that it cannot be taken 
for sport or for any sacrificial or medical purposes. 

As far as the question of taking life in retaliation for murder or the 
question of punishment for spreading corruption on this earth is 
concerned, it can be decided only by a proper and competent Qadi and 
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his court, If there is any war with any nation or country, it can be decided 
only by a properly established government. In any case no human being 
has any right by itself to take human life in retaliation or for causing 
mischief on this earth, Therefore, it is incumbent on every human being 
that under no circumstances should he be guilty of taking a human life. 
If any one has murdered a human being, it is as if he has slain the entire 
human race.’ These instructions have been repeated in the Holy Qur'an 
in another place saying: 


“Do not kill a soul which Allah has made sacred except through the due process of 
taw"" 


Qasiy: The Law of Equality 


‘The word Qasas is derived from an Arabic word Qassd meaning he cut 
or he followed his track in pursuit, and it comes therefore to mean Law 
of Equality or equitable retaliation for the murder already committed. ~ 
The treatment of the murderer should be the same as his horrible act, 
that is, his own life should be taken just as he took the life of his fellow 
man, This does not mean that he should also be killed with the same 
instrument or weapon, 

During the Jahiliyyah period before Islam; the Arabs were always 
prone to take revenge even if it was done from centuries. Ifa member of 
their clan or tribe was killed by a member of another clan, the revenge was 
taken by killing any innocent person belonging to the enemy clan. The 
chain reaction that would start would not end for generations. There is a 
famous incident recorded in the books of history that an old man, on his 
death-bed asked all his sons to come by his side and thus admonished 
them: “I am dying but I have not taken revenge from certain tribes. If 
you want me to achieve peace after death, take revenge on my behalf”. 
‘The only love they had was for the life of their own clan They used to 
demand the life of a man of the same rank from the clan of the murderer. 
At times, blood-feuds used to start and the lives of hundreds would be 
lost for the life of one person, Ifthe murdered. belonged toa higher rank, 
instead of taking his life, they would insist of taking the life of a totally 
innocent person of higher rank from his clan. 

The injunctions on Qayds in the Qur'dh are based on the principles of 
Strict justice and equality of the value of human life: 
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“O you who believe! the law of equality is prescribed to you in cases of murder: the 
free for the free, the slave for the slave, the woman for the woman. But any 
remission is made by the brother of the slain, then grant any reasonable demand, 
and compensate him with handsome gratitude. This is a concession and a Merey 
from your Lord. After this, whoever exceeds the limits shall bein 


In this verse, Islam has mitigated the horrors of revenge and 
retaliation which were practised in the Jahiliyyah period or much of 
which is even prescribed in a slight modified form in the modern so- 
called civilised world of ours. Equality in retaliation is prescribed with a 
strict sense of justice, but it makes a clear provision for mercy and 
forgiveness. The brother of the slain can make remission on the basis of 
granting his reasonable demand and compensation with handsome 
gratitude, 


Qasis in the Books of Ahl Al-Kitab 


The law of Qasds was not totally new to the Ummah of Prophet 
Muhammad. The followers of other religions who believe in the reveuled 
books of Allah were also given the law of Qasas 
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“We ordained therein for them; Life for life: eye for eye; nose for nose;eat forear 
tooth for tooth, and wounds equal for equal.” But if any one remits the retaliation 
boy way of charity itis an act of atonement for himself. And if ant fail 1 judge by 
{uhe light off what God hath revealed. they are (no berter than) wromnp-doers 


The retaliation was prescribed in three places in the Pentateuch,* but 
there is no mention of mercy or forgiveness as it is in the verses of the 
Qur'an. In Matthew v. 38, however, the Old law is quoted: eye for eye", 
etc. which mentions forgiveness, but the Qur’anic injunction is more 
practical, This appeal for mercy is as between man and man in the 
spiritual world. Even where the injured one forgives., the State or Ruler 
isicompetent to take such action as is necessary for the preservation of 
law and order in Society. For crime has a bearing that goes beyond the 
interests of the person injured since the entire Community is affected by 
it." The Mosaic Law makes no mention of mercy, it is only found in the 
teachings of Prophet Jesus and Muhammad. One can clearly see how the 
teaching of Prophet Jesus is gradually introduced as leading up to the 
Qur'dn 

The law of retaliation among the Israelites extended to slaying for 
slaying, wounding for wounding and mutilating for mutilating, but the 
Holy Qur'an has expressly limited it to cases of murder only. It speaks of 
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retaliation in wounds as being an ordinance of the Mosaic Law,"*, but it 
is nowhere prescribed as a law for the Muslims, who are required to 
observe it only in the case of the stain.'* All the Islamic Laws were 
introduced gradually. In earlier days, retaliation was also ordered in 
some cases of wounds, but this was before an express commandment 
came and limited it to the cases of murder only. However, the relative or 
the person who suffers from the death of the murdered man can make a 
remission, and ask for diyah or blood-money instead. The blood-money 
can also take the place of a death sentence if it is proved that it was an 
unintentional killing. The Holy Qur'dn says: 

“And it does not behove a believer to killa believer except by mistake, and whoever 

Kills u believer by mistake, he should free a believing slave, and blood-money 


should be paid to his people unless they remit it as alms, but if he be from a tribe 
hostile 10 you and he is a believer, the freeing of a believing slave™."* 


In a case of murder in which the murderer's intention is doubtful, 
Diyah (blood-money) is to be paid.” And where the murderer could not 
be discovered, Diyah was to be paid from the state treasury." 

Ifa group of people kills one person jointly, all of them will be killed. 
Ifa person who is drunk kills another person, he is killed. But if a mad 
man kills a person, the Divah should be paid by his relatives. Besides, an 
intentional killing or the intentional infliction of injuries committed as 
that exceeds one-third of a Diyah, or is equal to one-third. But if the 
amount to pay as compensation is less than one-third of Diyah, it must 
come from the minor's personal property. 

A woman shall be killed for killing a man, and a man shall be killed for 
killing a woman.” Likewise, whosoever is made to suffer the loss of both 
his ds is paid a whole Divai in a case of homicide. Similarly, in 
respect of a loss of both legs, and loss of both eyes, a complete Diyah isto 
be paid. And if a man is made to suffer the loss of one of these, he is paid 
half of complete blood-money. In respect of a nose whose cartilage 
separating the base of the nostrils, a complete blood-wit is to be paid. 
The same rule will apply when a loss of hearing is inflicted, or when loss 
of mental balance occurs, or when the backbone is broken or testicles 
are impaired or when the glands of the penis are destroyed, or when the 
tongue is made useless; or when the power of speech is deprived, Fora 
destroying the two bosoms of a woman or the eye of the one-eyed person 
a full blood-wit will also be paid.** 


The Procedure of Applying Hadd Punishment 


It must be proved beyond any shadow of doubt that the murder was 
really committed by the criminal. No execution must take place in case 
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of a homicide, except when men of integrity have given evidence, or 
where the murderer himself makes a confession or if the relatives of the 
deceased swore ‘gasama’ oaths to confirm it. The relatives of the 
deceased will swear fifty times (Qasama), after that, they will be entitled 
to have the accused executed. The oath is to be sworn by no less than two 
men in a murder case, And in respect of such an oath, never are more 
than one person executed. A gasama becomes necessary if the deceased 
declared that — on being wounded - so-and-so has my blood; or when 
one person testified against the accused, or when two people testified 
seeing the deceased being wounded if he survived all that and wasable to 
eat and to drink 

When the plaintiffs failed to swear, the defendants are asked to swear 
and free themselves from liability. They do that fifty times, if the 
defendant was not able to get some of his kinsmen to swear with him, he 
swears alone fifty times. If the accusation of homicide is levelled against 
the group of people, each one of them will have to swear fifty times, But 
if kinsmen were suing in respect of a murdered kinsmen, fifty of them 
must swear once each, But if there were less than fifty, the surplus oaths 
were re-distributed to them. However, a woman does not swear in a 
murder case. The heirs will swear in the event of accidental homicide in 
direct proportion to the amount they inherit of the blood-wit, whether 
they are men or women. If the division should present a problem by 
producing fractions the person with the biggest share of the blood-wit 
shall be made to swear the extra oath. 

If the relatives of the deceased person came, while others did not show 
up, in respect of an accidental killing, those present shall swear the full 
number of oaths in a gasama. If afterwards others turned up, they swear 
in direct proportion to their share of the estate. 

The litigants shall swear standing. Qasama oaths are not sworn in 
respect of wounds, nor among the scripturaries, nor a person killed 
between two rows of warring enemies, Nor when a dead body is found in 
the vicinity of some settlement. There cannot be any pardon in respect of 
a treacherous murder. A man can pardon in respect of his own murder, 
if it did not involve treachery. But in respect of accidental killing, he can 
only waive up to one *hird of the Diyah. If one of the sons of the victim in 
a homicide case decided to forgive the killer, the killer cannot be 
executed. The remaining heirs can than have their shares of the blood- 
money. 

When in a homicide case the heirs comprise sons and daughters, the 
daughters are not empowered by law to waive this claim for Qasay and 
grant pardon. 


& 
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When a homicide is pardoned, he is to be given one hundred strokes of 
the cane and imprisoned for a year. 

‘The blood-money in respect of people who have camels is to consist of 
one hundred camels. And in respect of people who have gold, is to be 
one thousand pieces”? 


Al-Zina (Adultery) 


Zin@ means sexual intercourse between a man and a woman not 
married to each other. It is immaterial whether one or both parties have 
their own spouses living or are unmarried. It is also immaterial whether 
it is with the consent of the parties. The word Zind applies to both 
adultery (where one or both parties are married to a person or persons 
other than the persons involved in the sexual intercourse) and 
fornication where both parties are unmarried. Islam considers Zind not 
only as a great sin but also as an act which opens the gate for many other 
shameful acts, which destroys the very basis of the family, which leads to 
quarrels and murders, which ruins reputation and property and which 
spreads numerous diseases, both physical and spiritual. Therefore, the 
Holy Qur'an enjoins upon people 


haasis olny Lod Sis alt sia 1g gioyy, 
'Do not come nearer to adultery for it is shameful (deed) and an evil, opening the 
road (10 other evils). 
The Prophet (s.A.w.) has declared Zind to be the greatest sin after shirk 
(associationisms). He says: 
AUN ae ye AIBN Ayal as a Lae <p Shaally S3haedh dale Jude 
v4 Jou Y pay g Jey panty dies 


fter associationism greater in the eyes of Allah than a drop of 
places in the womb which is not lawful for him. "2" 


semen which a 


There is another Hadith which places Zind next after associationism 
and the killing one’s child for fear of poverty. It says: 


ABEL 83 SHA J gute Ie A age G4 AU sue ee 


G4 aly SRG be SUE. 5 1 ade al HIS, gig a I Js Oh 
NS TMS 6155 She JU gt 6 ld ects pala OI Jot 
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‘Abdullah bin Masud reported: I asked the Prophet (S.A,W.), “O Allah's Apostle 
which is the biggest sin? He rephed: To set up rivals with Allah by worshipping 
others though He alone has created you." I asked: *“What is next?” He said: "To 
Kill your child lest it should share your food.” Lasked: “What next?" He said: “To 
commit illegal sexual intercourse with the wife of your neighbour 


There are some other ahddith in which murder is considered to be the 
greater sin as compared to adultery. Be that as it may, adultery is 
undoubtedly a very great sin. If allowed to go unchecked it may disrupt 
the social fabric of Ummah. For this reason severe punishment is 
reserved for this major crime in the penal law of Islam and great 
torments for adulterers in the hereafter. The Prophet S.A.W.is reported 
as saying that the dwellers of hell will have the punishment of smelling 
the most pungent smell emanating from the private parts of an 
adulterer. He is further reported to have said that if a person commits 
adultery, Allah will open for him in his grave eighty doors of hell from 
which will emerge scorpions and snakes to trouble him until the Day of 
Resurrection 

Islam abhors adultery and for that end enjoins upon Muslims to keep 
away from all those satanic things which lead a man to adultery. The 
first step towards adultery is provided by having a passionate look at an 
unknown woman. This is prohibited by the Prophet (s.A.W.) in the 
following hadith 


SUSI! Ge Clube! sla JI saul, 
Even to look at an unknown woman (with a passionate Jook) is also a sin” 
Other steps towards adultery are prohibited by the Prophet (s.A.W.)in 
another badith 
UG y lal Gps Uy gat ularly pdhally Staal! ale Jus 
«gl pda! 


The adultery of legs is walking (towards an unlawful woman with bad intention) 
and the adultery of the hands is touching and patting (an unlawful woman) and the 
adultery of eyes if casting passionate glances (at # woman). 


Punishment for Zina : 

There are definite Hadd punishments mentioned in the Qur'an and the 
Sunnah for adulterers. The Qur'anic injunctions were revealed 
gradually and bit by bit so as to be easily acceptable to the new converts 
of Islam who were steeped in the vice of Zind in the Arab Society of 
Jahiliyya days. The first revelation merely spoke of the punishment of 
confining only the woman guilty of sexual offences in their houses until 
they died. It said: 
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GU fhe Gai5h ple Nips SSG So Aakash pals liye ; 
hase Spd alt Jada gf Spl Ships 8 gil 9 Gaycaild tgigd 
“If any of your women are guilty of adultery, take the evidence of four (reliable) 


witnesses from amongst you against them; and if they testify, confine them to 
houses untit death de claim them, or Allah ordains for them some (other) way.” 


The second revelation covered both men and women and was a little 
specific regarding punishment for Zind. It read: 


Ub ib gid £5, Stab gis ity. 

shagay ilps GAS 
“If two persons among you are guilty of adultery, punish them both. If they repent 
and amend, leave them alone: for Allah  oft-retunning. Most Merciful" 


allt 51-taghe 195,20) Gieiy 


The third revelation came with specific punishment for adultery. It 
reads; 


Mii) ips A536 Yy sada Gu Uj aay Js HySASU pty Sa 
Goo Ghali SBS 3 aT pally alll 5 gba 35 iS 5) alll ous g 
ewer a] 
“The woman and the man guilty of adultery of fornication, flog each one of them 
with a hundred stripes, Let not compassion move you in their case, in a matter 


prescribed by Allah, if you believe in Allah and the Last Day and let a panty of 
believers witness their punishment,”""* 


When this verse was revealed, it was understood that those guilty of 
adultery should be given one hundred lashes as a punishment. The 
Prophet (8.A.W.) clarified the injunction: 


Ti aden Sa Sal = Nasa pl alll Jona ab phe ghd oe 1g, 
<apayily Bho ale AU Gull ~ Lake Syeda 
“Take from me accept from me, Undoubtedly Alish ha: now shown path for them 
(adulterers), For unmarried persons (guilty of fornication), the punishment is one 


hundred lashes and an exile for one year. For married adulterers, it is one hundred 
laphes and stoning to death," 


The above Hadith shows that if the offender is not married, he should 
be given 100 lashes and should be exiled away from his home fora period 
of one year. If the offender is married, he should be given 100 lashes and 
should also be stoned to death. But some jurists are of the view that an 
offender is going to be stoned to death, there is no need to punish him 
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with 100 lashesas the Prophet stoned to death two Jewish adulterers and 
did not punish them with lashes, This Hadith is the fulfilment of Allah's 
promise to “ordain some other way’. 

On the other hand, Sayyidna ‘Ali, the fourth Caliph, punished a 
woman with lashes on a Thursday and stoned her on Friday. He 
maintained that he gave lashes according to the command of Allah and 
stoned her according to the command of the Messenger of Allah. 

The following conditions must be fulfilled before the add of stoning 
to death is applied 


The offender must be sane 

He must be a Muslim 

He must be married 

He must have reached the age of puberty 
He must be a free man and not a slave 


vaepe 


The Method of Awarding Punishment 

The idea behind awarding the seemingly harsh punishment is that it 
should ser ve asa deterrent to the society. A very grave responsibility lies 
on the Qaqi (the Judge) before he gives verdict to stone the guilty person 
to death. This form of punishment is only accorded when it is proved 
beyond any doubt through the testimony of four reliable, and pious 
Muslim witnesses given at the same time, that they saw the guilty person 
actually committing the offence. The benefit of the slightest doubt in the 
statement of testimony of the witnesses should go in favour of the 
accused. The only other proof of the guilt of the accused may come in the 
form of four confessions which such accused makes completely 
voluntarily in one sitting. If he confesses three times but retracts his 
confession the fourth time, he should not be stoned. The man or woman 
confessing the crime must be sane, major, mature and married. 

It is reported that the Prophet (S.A.W.) punished an adulterer when he 
bore witness against himself and confessed his sin 

Itis narrated by Jabir Abdallah al-Angari: A man from the tribe of 
Bani Aslam came to Allah's Apostle and informed him that he had 
committed illegal sexual intercourse and he bore witness four times 
against himself. Allah's Apostle ordered him to be stoned to death as he 
was a married person.* 

Many scholars have said that because the Holy Qur'an is silent on 
punishment by stoning to death, therefore this punishment is not 
justifiable. This is precisely what Caliph’ Umar forestalled to do, Ibn 
‘Abbas has reported: 
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alls Joly Gf aS a pe J JD ie Ai gy wae Gal OF 
~ aul Spal Ea Bas Ng alt GSP ay as SE J ge Sas 
(gh Jadl GAS gh dickall al 131 Quel ally 1555 Ge Je = aay!l Sly YI 
wiley! 

“Umar said: Lam afraid that after a Jong time bas passed, people may say:""Wedo 
‘not find the verses of Rajm (stoning to death) in the Book of Allah.” and 
‘consequently they may go astray by leaving an obligation that Allah has revealed. 
Lo! I confirm that the penalty of Rajm be inflicted on him who commits illegal 


| intercourse if he Is already married and the crime is proved by witnesses or 
y oF confession 


Islam commands purity of sex life both for men and women, at all 
times of their lives. Therefore, punishment for Zind is carried out openly 
so that it may be a deterrent for others int he society. 


Punishment of Caliph'Umar's Son: An Example 

‘The Shari'ah does not favour any person whether a king or a slave, 
rich or poor, black or white, Once Zind is proved against him beyond 
any doubt, punishment will be applied to him regardless of his station in 
life, The glowing example is that of the punishment given to ‘Ubaid- 
Allah, alias Abi Shamhah, the second son of Caliph Umar. 
he passed by the house of a Jew, drank wine and got 
intoxicated. He sawa sleeping woman and committed Zind with her. She 
became pregnant, When she got a son, she came to the Prophetic 
Mosque and placed the child in Caliph Umar’s lap saying: O 
Commander of the Faithful, take this child as you have greater right 
over him than myself. Then she explained that it was the child of this son 
Abi Shamhah. Caliph’ Umar asked her whether it was legitimate. The 
Jady replied: ‘From my side, it is legitimate but from his it is illegitimate.” 
Then she told the whole story, The Caliph went home and confirmed 
from his son that he had committed the crime although he felt very much 
ashamed of it, The Caliph caught him by his collar to take him to the 
Mosque of the Prophet, Abi Shamhah asked him where he was taking 
him, The Caliph replied that he was taking him to the Companions of 
the Prophet in the Mosque so that I may take from you the right of Allah 
in this world before it is taken from you in the next world.” Abi 
Shamham requested the Caliph to take right of Allah from him then and 
there so that he may not be put to disgrace in the presence of the 
Companions of the Prophet. Caliph Umar replied: *O son you have 
already disgraced yourself and your father. We must go in their 
presence.” Umar ordered Maflah to give him stripes. When he was given 
seventy stripes, Abi Shamhah appealed to the companions of the 
Prophet to intervene. The companions requested Umar to stop’ Umar 
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replied: “O Companions of the Prophet, have you not read in the Qur'an 
“Do not show mercy over them.” He was then given one hundred stripes 
as a result of which Abi Shamhah died. Then Caliph’ Umar took him to 
his house, gave him a bath and buried him. It should be noted here that 
most of the punishment carried out by the Prophet and the four 
Rashidun Caliphs were based on confession and not the proof. 
Sodomy (Al-Liwat) 

Sodomy or homosexuality is an unnatural act of sex to satisfy one’s 
passion, The people of Liy from (Prophet Lot) were materially very 
advanced. In spite of the warning from Prophet Lot they committed 
sodomy. 

The Qur'an speaks of them in the following words 


~ Ladle i So lp A a Laud 5 95 1 aa gid Jub SY Leg ly 
Gigh 98 EI Je ~ otal 5g a Shab Jy 6 gil act 


“We also sent Lit: he said to his people: ‘Do you commit adultery as no people in 
creation (ever) committed before you? For you practise your lusts on men in 
preference to women: you are indeed 4 people transgressing beyond finite” 


When they did not heed the warning of their Prophet, they were 
ruined completely through a shower of brimstone” though a few 
remains of their towering buildings have survived until today 

According to the narration of al-Tibrani and al-Baihagi, Prophet 
Mohammad (5.A.W,) is reported to have said: 


BAaS UN Caadae (ph garaceng La slo : pling dale Ui! Jom alt Jig) AS 
Oe gests I SLIT gusty Le ld ag 2d Jub voll dacs) (gues 9 
SAMlg Sagal ils ily all ela Ga lpg olaitls Jott 
Say ila 
“Four types of people get up in the morning while they are under the wrath of Allah 
and they sleep in the night while they are under the displeasure of Allah.” He was 
asked: “Who are they, O Messenger of Allah?” The Prophet replied: “Those men 
who try to resemble women and those women who try to resemble men (through 


dress and behaviour) and those who commit sex with animals and those men who 
‘commit sex with men.‘ 


Homosexuality is therefore a great sin in Islam. The Prophet (S.A.W,)is 
reported to have said: 


3 SU a she yet UME ab Gy ply ale At a pl 
pr eore | 
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19, Allah Most High will punish him for a 


He is reported to have also said: 


ASL y AU Ahad Dg gates Lede pus Spar pMinally Smalls Jd 
«pgs! pully 
“The Prophet said: ‘One who touched a boy with passion, he will be cursed by 
Allah, the angels and all the people’ 
‘The Prophet of Allah has also said: 


Yo SU plang aul aU fe AU J guy GI ae AU pd, gala Gal Ge 
«bays 9 Sl yal gl May idl Jay J! Jag je <ul a 


{s related by Ibm Abbas that the Prophet ($.A.W.) said: Allah Most High will 
not look at a man who committed sex with a man oF a woman through her anus.”” 


‘The Prophet (8.A.W.) further said this about unnatural relationships 
between two men or two women: 


SONS y GUNS Lag Jolt Joi ST St, pally Stell euke JU 
«Guay Lagd 5141 31,21 
“i a man commits an act of sex with @ man, they both are adulterers and if a 
woman commits such acts with @ woman. then both of them are adulteresses.”” 


Homosexuality is on the increase in the civilised western world and 
homosexual clubs and unions are founded in the various countries of 
Europe and America which had only a few years ago considered 
homosexuality to be a major crime. If this is the sign of civilisation, 
freedom and liberation, the less said the better 


Punishment for Homosexuality (Liway) 

All Muslim jurists agree that sodomy is a sexual offence but differ in 
their punishment. According to Imam Abii Hanif, the act of sodomy 
does not amount to adultery and therefore there is no punishment by 
Hadd to be given to the offender except Ta'azir. According to Imam 
Malik the hadd punishment will be applied whether the offender is 


married or not. he relies on the following Hadit! 
Pans 294d ng Gar pling dale All Joo al J gay JUD Ba yt pil GE 
andi JEU 19K s SII Jyh By Shu ly Jey! Ighill dog! pgl Jac 


“ 
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It %s reported by Abi Hurairah that the Messenget of Allah (S.A.W.) said: “If you 
find someone who is committing an act of the committment of Jut (that is 
homosexuality), kill the one on top and one below” and in another statement it 
says: “kill the doer and the one with whom the act is committed 


‘Abu Hordieah reports: That the Prophet (S,A.W.) said*"Imam Shafi'i,Abu 
Yusuf and Muhammad have said that if the offender is married the hadd of stoning 


death will be applied, but if he or she is unmarried, only punishment by Ta'asir 
will suffice 


It is also a crime to have sex with one’s wife in an unnatural way, that 
is through the back (anus). The majority of the jurists believe that fa‘azir 
will apply since this is the case surrounded by doubt (shubuhat) and 
wherever there is a doubt, the fadd will not be applied. 


Punishment for Bestiality 

There are times when a human being falls to the level of beasts and 
commits sexual intercourse with an animal, According to Imims Malik, 
Abi Hanifa and Zahir, only Ta’azir shall be applied to the individual 
guilty of bestiality and not hadd punishment, The flesh of the animal 
which was the subject of bestiality is (Halal) when it is slaughtered, But 
Imims Hanbal and Shafi hold that hadd punishment of stoning to 
death should be applied on the individual and the animal which was the 
subject of bestiality should also be killed; and its flesh is unlawful 
(hardm). They rely on the following hadith of the Prophet 


sAatSl ay Zaapall QDs png que Ail foo all J gua) JU 


Said the Messenger of Allah (S.A.W.) 
committed sexual intercourse with it." 


Kill the animal and the person who 


Some other jurists also maintain that only an individual can be 
punished but not an animal since it has no guilty mind. When Hadd 
punishment is given a/-Ula. Most of the Hadd punishment in the first 
century of Islam (Qurun al-ula) were given on confession made by the 
offenders. The person who committed adultery does not receive the hadd 
punishment except through such voluntary confession or through 
pregnancy which becomes evident or through the testimony of adult 
men of integrity and piety who witnessed the action like a mirwad in a 
mukhula, (A mirwad is the little stick for applying antimony to the 
eyelids. Mukhula is the container for koh! or antimony), These witnesses 
must see the action at the same time, and if one of them failed to 
complete the description, the three should receive hadd punishment for 
ga dhf or false accusation of fornication. There shall be no hadd 
punishment for anybody who is not mature.’ 


244 Shariah 


Punishment for Adultery in Shari'ah, Its Conditions, Its 


Parity and Its Comparative Effects: and a Resume 


At the Conference on Muslim Doctrine and Human Rights in Islam" 
een the Saudi Arabia scholars and European Jurists, the Muslim 
* Ulama gave the following arguments in favour of hadd punishment for 


betw 


adultery: 

“This penalty is prescribed only when the culprit, prior to his 
delict, had contracted a legal marriage, and if four witnesses 
known for their righteousness and their integrity, were present at 
the accomplishment of the sexual act, in a manner which could 
exclude the possibility of any doubt; it would not be sufficient 
namely, that they had seen the accused completely naked and 
stuck together.” 


The Delegation went on to say: 


“Here again, we agree with our guests on the severity of the 
punishment, Nevertheless, it is not imposed in Islam, unless the 
act, as we just said, was testified to by four objective and 
trustworthy witnesses. The testimony of one witness has no value 
before the law; in that case, the person is advised to refrain from 
making the denunciation, and condemned to be scourged, if he 
would continue in his accusations; the same thing happens, if there 
are only two, or even three witnesses. The primary condition, 
required by the Verse, is the presence at the moment of the act, of 
four witnesses who can be trusted, and have never been indicted. 
But if the act was accomplished in the presence of four witnesses, 
the judgement is that public order has been seriously offended. 
Whether legitimate or not, it is always improper for the sexual act 
to take place in public. This is why Islam reveals the most severe 
attitude against offenders of public order and morality. 

We suppose that, if such a thing had occurred in the street of the 
Capital of a civilised country, where complete sexual liberty is 
allowed, passers-by would have taken upon themselves to lynch 
the performers, even before the case could be laid before a court. 
Such people would be treated like beasts, and their lives would not 
deserve any more respect.” 


Then, the Delegation proceeded: 


it must be noted, in the matter that the hard punishment of 
adultery was prescribed at the very beginning of the Islamic 
Message. There was, at that time, an urgent Mecessity to bring 
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society out of a system, where existed, in numerous walks, 
absolute sexual licence, and by the very fact, there was utter 
confusion with regard to paternity, into a new order, where 
procreative instinct would be regulated, and could be exercised 
only within the limits of legitimacy. And so, from the beginning of 
the Islamic predication, and during the whole life of the Prophet, 
not one single case of adultery was established by evidence of four 
eye-witnesses. Only one case was verified, through the 
spontaneous confession of the culprit eager to purify himself in 
this life, and so to escape punishment in the other. When, coming 
to the Prophet, he confessed his crime, and asked to be stoned to 
death, the Prophet turned his face and refused to listen. Since the 
act had been accomplished in secret, and thus public order and 
morality did not suffer, the matter concerned only the culprit, 
who, is his soul and conscience, had simply to beg the Lord's 
forgiveness. The man, however, eamestly renewed his confession 
and his request, so as to prove his sincerity towards God, and to 
deter others from committing the same crime: again, the Prophet 
turned his face. The same thing happened a third time, but when 
the culprit repeated his words a fourth time. the Prophet asked him 
if he had become insane, or had really admitted being guilty of the 
crime. First by refusing to listen, then by questioning the fact, the 
Prophet had long promoted him to retract, but the man so insisted, 
that in the end his demand had to be heard, At the moment of 
execution, however, he regretted his declaration and ran away; the 
punishment squad ran after him and killed him. The Prophet, 
then, pronounced his famous sentence: ‘Would that you had left 
him alive: he would have repented, and God would have been 
merciful to him.” 


The Delegation continued 


“Thus Gentlemen, it was not possible to prove, by such evidence 
as is required, one single case of adultery at the time of the 
Prophet; and yet, it was an age of transition from general sexual 
licence to discipline and legality on this point. Fourteen centuries 
have elapsed since that most severe penalty was edicted, and we 
can strongly affirm that fourteen cases of stoning could hardly be 
numbered in all that time. In this way, punishment by stoning has 
remained what it always was, cruel in principle, but extremely rare 
in practice But, through the very ruthlessness of this provision, 
Islam has prevented dislocation of family and confusion with 
respect to paternity. We surely admit that men are always men, but 
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it remains that, under a secular legislation, where such a severe Every Muslim is supposed to guard the honour and respect of a 
punishment, religiously motivated, is lacking, married people end fellowman and not bare the hidden failings of any other Muslim. if a 
to lose the fear of God, and are more tempted to fall in this crime. person accuses a Mustim of adultery and cannot prove it by producing 
Generally speaking, the state of things prevailing in non-Muslim four witnesses who have seen the act being committed at the same time 
countries has caused the dissolution of family ties, and jeopardized and at the same place, the accuser will be punished with eighty lashes, he 
the conjugal happiness, which Muslim husbands and wives, will be considered a Fasiq and as such his evidence will no longer be 
faithful to one another, to their religion, and to God, enjoy.” accepted whenever he comes forth to do so. 

The Prophet also spoke of Qadhfas a great vice and warned Muslims 


Commenting on the subject, His Excellency Doctor Dawalibi made the 
following observations, These were addressed in particular to the 
President of the European Commission, who had, before leaving for “Its reported by Abu Huraira that the Prophet (S.A.W.) said: *Keep away from 


“ Sha seven abominable acts." He was asked ‘O Messenger of Allah What are they? The 
Saudi Arabia, heard from some people hostile to Islam the remark: Prophet replied: “Association of partners with Allah, the magic, killing someone 


which is forbidden by Allah th the injunction, eating of the 
ry. devouring the property of away from the day of Jihad in 
path of Ailah and the slander of chaste but indiscreet women’, 


to avoid it 


“So you are going to the country where they lynch women for 
adultery? If you please, Mr. President, report to these people what 
you have heard, You have neither heard that anyone had been 
stoned, nor seen any such thing in this Kingdom. It would be better 
for a society where the fear of God is enough to prevent both crime 


“Ubida bin al-Simit, who took an oath of fealty to the Prophet with a 
group of people reports that the Prophet included a prohibition against 


and punishment, thus securing integrity of the family and defamation 
happiness of married couples, to prescribea strict religious penalty Kile Ut fo ait J gay Saale Ub se AU gy Saul a Sala 
: hs get anal JU ane AU! py Oo a 
in this matter, rather than rely on a secular legislation, which does 5 ror sy 
not provide any similar penalty, but does not instill in man any ASLAN Ts th alls hy-Sy 9 Oh fs aaah IeaAda dy 9 pling 
fear of God either, and which, by the same token, causes many to BPH Ty Sb ars! Cru! US Liga 1p 5 Yg aSuyy! I ytd 
lose the sense of the family. There inevitably follows offences to J BBY as US Ge lio! yay All Jo oad aSis Ud Gad ~ iy pas 
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and varied kinds, whereas, in Muslim countries, where God is Cr a a els aa ats 
openly reverred, and His Law sincerely enforced, nothing eke 
comparable happens.” “1 take your pledge thet you will oot worship anything besides Allah, will not szal, 
will not commit infanticide, will nor slander by forging fale statement and spreading 
Al-Qadhf: Defamation it, aod will not disobey me in anything good. And whoever among you fulfils all 
these, his reward is with Allah. And whosoever commits any of the above crimes 
Qadhf or defamation is an offence which comes into existence whena and receives his legal punishments in this world, that will be his legal expiation and 


purification. But if Allah screens his sins, itis up to Allah who will either punish or 


person falsely accuses a Muslim of fornication or doubts his paternity. It forgive him according to His wish.” 


is &.great crime in Islam and those who commit it are called wicked 
transgressors by the Holy Qur'an which reads: At times good and chaste women tend to be simple-hearted and 
indiscreet (al-Ghafilat), This may lead them in some problems through 

cals £h ghd URAL ere the evil manouvres of some selfish and jealous people. Such good 
a PASSAU ld tas sh 1 5 Des 5 95 Gd itge paicred ueenba think ot ho evil shal Whar Kinooont incizericion aide put 
sghealill 6b bidgty asi Saget afi iglds ¥y5als them and those related to them in great difficulties. Such was the case of 

‘isha Siddiga. A slanderous charge was 

Pe ati ea spread about her in 5-6 A.H. This put not only her but also her husband, 
witnesses (0 support their slegatioeny fics hese anna produce not four the Prophet himself, and her father Abii Bakr in the most painful 
their evidence even after. For such men are wicked transremerce™ ne oe predicament. It might have had most serious repercussions on the 
Ummah in its formative years and the great work in which the Prophet 
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was engaged at that time. But, fortunately, Allah exposed the falsehood 
of the accusation through revelation.*! In this connection the Qur'an 
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“Those who slander chaste women, indiscreet but believing are cursed in this life 
the Hereafter. for them is a grevious penalty on the day of judgement, their 
to hands, and their feet wil Beat witness against them ax to thet 


According to Imams Milik, and Hanbal, even if a person accuses 
someone merely by implication, it is sufficient to punish him with eighty 
lashes, But according to Imam Abi Hanifa, Shafi, the accused should 
be asked about his intention and in making the accusation before 
punishment is awarded to him. It says that he did not mean to slander 
the woman then he shall bs punished by Ta‘azir only 


Repentance of the Slanderer 
The Holy Qur'an says: 
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“Unless they repent thereafter and mend their behaviour then Allah is oft-forgiving 

Most Mereiful.”” 

Therefore is the slanderer, after receiving the punishment of eighty 
lashes repents and assures that he would not engage in a similar activity 
in the future his civic right of giving evidence would be restored, But 
Imam Abi Hanifa takes a different and more serious view and considers 
that neither the punishment of eighty stripes nor the incompetence for 
giving evidence is cancelled by repentance; but it removes only the 
spiritual stigma of being regarded as a “wicked transgressor™, 


Slander of one spouse by the other 


Ifa husband puts forward slanderous accusations against his wife or a 
wife against her husband, the Holy Qur'an lays down the following 
procedure: 
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“And for those who launch a charge against their spouses, and have (in support) no 


evidence but their own, their solitary evidence (can be received if they beur witness 
four times with an oath) by Allah that they are solemnly telling the truth. An 


id the 


fifth (oath) should be that they solemnly invoke the curse of Allah on themselves if 
they tell a lie.” 

“But it would avert the punishment from the wife, if she bears witness four times 
with (an oath) by Allah, that he (her husband) is telling a lie. And the fifth (oath) 
should be that she solemnly invokes the wrath of Allah on herself if(her accuser) is 
Telling the truth 


In the context of permission granted by Islam to a husband for 
divorcing his wife, the case of slander of wife by the husband takes a 
colour entirely different from what it is in the Western Legal system. In 
the Western countries the spouses’ decision of obtaining a divorce had 
to plead that the other spouse had been guilty of adultery and only on 
the basis of this plea could divorce be granted by court of law 

This was necessarily a potent reason for making false accusations. But 
in Islam there is no need to divorce. As such accusation by one spouse 
against the other is always a scrious business in Islam to obtain divorce. 
Suppose a Muslim catches his wife in an actual act of adultery, which is 
not generally possible it will still be essential for him to produce four pious 
witnesses who had seen the act. 

In most cases it will be difficult to find witnesses. Therefore, the 
husband will have to swear in the Shari'ah court four times to the fact of 
his wife's adultery and in addition invoke a curse on himself if he were 
not telling the truth. it will then be a prima facie proof of the wife's guilt 
If the wife similarly swears her innocence four times and then she 
invokes a curse on herself if she were not telling the truth she will be 
acquitted of the charge. But if she refuses to take oaths, the charge will 
be deemed proved against her and she will have to face the punishment 

Whatever happens, once the oaths are taken, the marriage will be 
dissolved sipce it is quite impossible that the spouses would ever be able 
to live in peace and harmony after such an experience, 

According to Abi Zaid al-Qayrawani al-Malik, there shall be no hadd 
punishment of minors either in respect of levelling a false accusation of 
unchastity (Qadhf) or in respect of committing fornication, Anybody 
who denied the paternity of another then the former shall receive the 
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hadd punishment. Accusations of unchastity shall always be given the 
hadd punishment - even if they are veiled in innudendoes. If a man said 
to another ‘O you homosexual’ he shall receive hadd punishment. If a 
man levelled a false accusation against a group of people he shall receive 
one fiadd punishment when all of them demanded it. Afterwards he is 
free and guiltless. 

Ifa man drank wine repeatedly or committed adultery repeatedly he is 
to receive only one fadd punishment - in respect of each of the repeated 
offences. This rule applies in respect of the person who levelled false 
accusations against a group of people. If a person is liable to receive hadd 
punishments and at the same time liable to be executed. The execution 
alone is sufficient for all that except where the hadd punishment is in 
respect of adultery, under such a circumstance the man must receive the 
jadd punishment and then be executed ~ later on.*? 


Al-Hirabah: Highway Robbery or Brigandage 


Islamic teachings puts a great premium on the sanctity of human life 
and property, The Holy Qur’in is a book of Hidaya, the perfect 
guidance for the entire mankind, The Islamic way of life is a constant 
whole and fosters both material and well-being and spiritual upliftment, 

Therfore, a moral code of the Qur’an is to be strictly adhered to in 
order to make human life on this planet worth living and peaceful. As 
the liberated members of the Ummah every member has to uphold the 
truth of God and should be free from any fear or slavery to human 
weaknesses of temptation, avarice, taking other's property or life by 
force of arms. As creative members of the Ummah, the Muslims should 
strive to bring about a society based on economic and social justice. The 
Holy Qur‘iin speaks of the economic rights enjoined upon the Muslims: 
“And in their wealth there is acknowledged right for the needy and 
destitutes”.“* But this right is not to be misunderstood that the poor, 
needy, greedy or ambitious people should rob or steal their property. 

Al-Hirabah or highway robbery is a serious crime according to the 
Holy Qur'an, It is an exercise of a group of armed people or a single 
person who may attack travellers or wayfarers on the highway or any 
other place depriving them of their property through the use of force in 
the circumstances when the victims are away from receiving any 
immediate help. The Holy Qur'an calls it “a war against Allah and His 
Messenger” and an attempt to spread mischief in the world. 
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The Holy Qur'in describes robbery as a grave crime and its 
punishment are enumerated in the verse below: 
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“The punishment of those who wage war against Allah and His Messenger, and 
strive with might and main for mischief through the land ix: execution, or 
crucifixion, or the cutting aff of the hands and feet from opposite sides, or exile 
from the land (impesonment outside his hometown): That is their disgrace in this 
world and heavy punishment is theirs in the next world 

While giving the causes for this revelation (Asbib al-Nuziil) for this 


verse, Imam Bukhari reports that some people from the tribe of Ukul 
came to the prophet in Medina pretending that they wanted to accept 
Islam. They complained to the Prophet that the weather in Medina was 
not favourable to them and they suffered from ill-health, Thereupon the 
Prophet ordered that they should be taken outside Medina to stay where 
the weather was better for them and drink milk from the cattle belonging 
to the state 

They killed the keeper and ran away with the cattle, When the matter 
was reported to the Prophet, he ordered that they should be chased and 
brought back. This verse was revealed about this time. 

Hirabah ot robbery is not merely an offence against the human society 
but, according to the above verse of the Qur'an, it is as if one is waging 
war against Allah and His Messenger through the use of sheer force. To 
wage war against a community may result in chaos and confusion and 
loss of peace of mind and heart. Waging war with the Creator and His 
Apostle is much more serious and amounts to a clear rebellion against 
the established principles of equity and justice and the respect forall, So 
anyone who disturbs or attempts to disturb that system of life is an 
outlaw and deserves capital punishment 

The Robbers or brigands are, therefore, those people who raise arms 
against innocent people with whom they have no previous cnemity, The 
gravity of the act of brigandage remains the same whether it is 
committed in a city, village or desert and victims do not find help or they 
are prevented from crying for help 

In these circumstances the act of robbery or brigandage is complete 
according to Imam Malik but Imam Abd Hanifa differs from him on the 
point that if such an act is committed in a town, it will not amount to 
brigandage.”* The brigands may be male or female as long as they are 
sane and adult. As soon as they confess of committing the act or if two 
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adult Muslim witnesses give an evidence against them even if they were 
from those who were victims, the punishment is to be accorded- 

The punishment for brigandage of highway robbery is spelt out in 
siirah al-Maida in the verse we have quoted before. In this double crime 
committed against the state as well as the treason and the rebellion 
against Allah, four alternative punishments are mentioned, anyone of 
which is to be applied according the circumstances. 

They include execution (i.e. cutting off the head or crucifixion or 
cutting off hands and feet from opposite sides or exile from the land 
[imprisonment outside his hometown]). According to Imam Malik if the 
robber kills, he should be killed or crucified and the judge has no choice 
in that, If the offender robbed the property without killing, the judge 
then has a discretion either to kill, crucify or cut off his hand and leg 
from opposite sides. If the offender terrorises and frightens victims, the 
judge has his discretion either to execute or crucify or maim or banish 
him. If the offender is a woman, she must be executed. In any case, 
sincere repentance before it was too late was recognised as a ground for 
mercy but he will still be held responsible for all other offences other 
than robbery and has to account for the property of the innocent 
victims. 

The Holy Qur'in says: 
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“Except for those who repent before they fall into your power; In that case, know 
that Allah is Oft-Forgiving. Most Merciful" 


What exactly constitutes the highway robbery or /firabah differs from 
jurist to jurist. According to Imam Malik, the robbery can be committed 
inside the town or outside the town, But Imam Abi Hanifa says that 
there is no highway robbery if it is committed inside a town because the 
authorities are there to protect the citizens. The others say that it is the 
same whether it is committed inside the town or outside the town 
Provided force is used. Imim Al-Shifi'i says that if the authorities are 
weak and cannot help or protect its citizens, armed robbery may be 
committed inside the town. The jurists have explained the act of hirabah 
in the following categories: . 


1. The robbers who could only kill but could not get away with their 
loot, Still it amounts to robbery. % 

2. If they killed and took away the property, it is robbery. 

3. If they took away property with the use of force without killing. 
4. Even if they only frightened without intention to rob, it still 
amounts to robbery, 
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All the jurists agreed that whenever a robber kills with the intention to 
rob and takes away the property he should be killed for his crime or 
crucified. But if he kills and cannot get away with the loot, he should be 
killed but not crucified. In the case when he takes away the property 
through the use of force but doesnot kill, his hand and leg on opposite 
sides must be cut off. But if be frightens only with the intention to rob 
and does not get away with the property, nor does he kill in the attempt, 
he should be exiled, All jurists agree that he should not be killed unless 
he kills the victim, The above punishments are also applicable to the 
women robbers with the exception that they should not be exiled since 
this can induce them to commit adultery which is another grievous 
offence. The judges are at liberty to award any of the punishments 
enumerated above in the case of a robber who takes away the property 
without killing and also in the case of frightening the victim 

Al-Dasiiqi, a great Maliki jurist, says that if a person forces a woman 
to have a sexual intercourse with the force of arms, the act will be 
deemed as committing Hardbah 


Treason and Conspiracy 


The Qur'anic verses (ch. $:33-34) on robbery (Qat al-Tarig) also 
includes the culprit who “spreads mischief” in the land of Allah, and are 
traitors and conspire against the interest of an Islamic state. The 
examples can be secn in the life history of the Prophet (S.A.w,) and the 
Rashidiin caliphs. 

There was the general clemency awarded to the general public of 
Mecca but the other side of the story tells us that in spite of the general 
clemency, eight persons were ordered by the Prophet himself to be 
executed on charges of conspiracy and ‘fasad fil ard (mischief in the 
land)’. The Prophet said 


“Go and put to death all the named persons even if they are found behind the 
curtains of the Holy Ka"bah.” 


The persons ordered by Prophet Muhammad to be put to death were: 
“Abdallah bin Sa’ad, “Abdallah bin Khatal, Huvairith bin Naqirs bin 
Wahab, Magis bin Sababah, Sarah (a woman), Akramah bin Abi Jabal 
and "Abdallah bin Khatal’s two daughters. But only four out of the eight 
named persons could be put to death. Thus it stands as a fact of the 
history that even Prophet Muhammad, famous for the general clemency 
awarded to the Meccans, and aptly known as Rafmat al-lil-’Glamin, did 
not hesitate in ordering the said persons to be put to death for ‘being the 
conspirators and mischievous elements on the earth’. 

It is also interesting to note that when Prophet Muhammad and his 
followers had just returned after the battle of the Ditch (Khaybar), the 
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archangel Gabriel appeared and asked the Prophet to punish the 
violator of the pledge from the Jews of the Bani Quraisah tribe for their 
violation of the pledge and conspiring with the enemy while the battle of 
the Ditch was in progress. They only asked that their punishment should 
be left to the judgement of Sa’ad bin Mu‘adh of the tribe of Aus. The 
Prophet accepted their plea and made Sa‘ad bin Mu‘adh the arbiter. 
Safad gave his judgement saying that all the fighting men should be put 
to death, and that the women and children should become the slaves of 
the Muslims. The verdict was carried out. 

Mr. Stanley Lane Poole, a famous scholar, in his selections from the 
Qur'iin writes about the execution as follows: “It was a harsh bloody 
sentence, worthy of the episcopal generals of the army against the 
Albigenesis, or the deads of the Augustinian age of Puritanism, but it 
must be remembered that the crime of these men was high treason 
against the state during the time of seige, and those who have read how 
Wellington's march could be traced by the bodies of the deserters and 
pillagers hanging from the trees, need not be surprised at the summary 
execution of a traitorous clan.” 

The Jews of Nadir Qayunga’ had been ordered to be expelled from the 
Islamic State of Medina on charge of conspiracy. The conspiracy and 
‘fasad fil ard’ can never be excused. When the news of attack on Medina 
came from the side of Khalid bin Sufyiin Alhazli on Sth of Mubarram in 
4th Hijrah, Prophet Muhammad sent "Abdallah bin Anis Jehni al- 
Ansari to bring forth the head of the conspirator Khalid. ‘Abdallah did 
this job alone and was awarded the stick ("Asa) of the Prophet. 


Al-Sariqa: The Theft 


In the year 632 A,D., the Holy Prophet Mubammad delivered his 
Farewell Address an the Hajj al-Wi ©. Farewell Pilgrimage, on the 
plain of *Arafat’, He said: “Your lives and Properties are forbidden to 
One another till you meet your Lord on the Day of Resurrecton™. Islam 
has thus conferred the right of security of ownership of property. The 
Qur'an declares; “Do not devour one another's wealth by false and 
illegal means"."! Sariga or theft also is an illegal means of acquiring 
another's property, A thief may be male or female and an act of theft is 
cares complete by the Fugaha when the following elements are 
present: 


1, The property is taken away secretly. 
2. It is taken away with criminal intention, 


3, The thing stolen should be legally owned b: th 
whom it is stolen. mre ee eee 
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4. The stolen property should have been taken out of the possession 
of its real owner. 

5. The stolen thing should have already come under the possession 
of the thief 

6. The property should reach the value of Nisab of theft 


The Holy Qur'an has prescribed the following punishment for those 
who commit theft: 
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or causes for the Revelation are mentioned in a 
narration of an incident of theft in the life time of the Prophet(s.A.W.). A 
man stole a bag of flour belonging to his neighbour and he took it and 
dumped it in someone's house. Since the bag was leaking, it could be 
traced. Meanwhile, the owner complained to the Prophet about his 
stolen property and suspected his neighbour which was really the truth. 
The Prophet did not like this idea that he suspected a Muslim neighbour 
for committing the theft. But when it was actually proved that the bag 
was stolen by the neighbour, he ran away into the bush and died. The 
above verse was revealed after this incident happened. 

The punishment for committing theft in the time of earlier Prophets of 
Allah was very grave. During the period of Prophet Is& (Jesus), anyone 
who was found guilty of committing theft and it was proved, was 
crucified.*? The Biblical attitude towards punishment is summed up in 
the following statement; "If thy foot or thy hand offend thee, cut them 
off, and cast them from thee™.”* 

The Shari'ah takes a more realistic view in punishing an offender. The 
idea behind the punishment is to provide a deterrent to stop the crime so 
that there may be established peace in the society. Itis interesting to note 
that in this verse (Qur'an, ch. 41:41) a male thief is mentioned before the 
female thief while in the verse concerning the sexual offences, the 
woman is first mentioned. Perhaps it may mean that in the offences of 
the thefts, it is usually men who take the lead in order to get rich quicker 
Certainly, women are not lagging behind in this and all other crimes 
nowadays 

Islam wants to build a healthy Ummah. In order to establish peace in 
human society, theft is considered to be a grave crime and a sin. Ina 
Hadith of the Prophet, a thief is not a believer at the time when he is 
committing a theft: 
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Narrated Ibn “Abbiis; the Prophet (S.A.W.) said: "When an adulterer commits 
illegal sexual intercourse then he is not a believer at the time he is doing it; and 
when somebody steals, then he is not a believer at the time he ix stealing.“ 
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Similarly, a thief is cursed by Allah as is mentioned in the following 
Hadith: 


Narrated Abii Huraira: The Prophet (S.A.W.)said: “Allah curses a man who steals 
4 Baida (an egg) and gets his hand cut off, or steals a rope and gets his hand cut off”. 
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The above Hadith warns that right from the beginning when a man 
tries to lift small things, he should be disgraced and looked down upon. 
Ibn Haz says that even for stealing an egg or a rope, the hands will be 
cut off, But the majority believe that it should reach one quarter Dinar, 
‘The Hadith emphasises to discourage the crime of theft since from small 
thefts, one can become one day a great robber if he is not checked. 

Although petty thefts are exempted from the punishment stipulated 
for theft in the Shariah, the general opinion of the’Ulama’ based on the 
above injunction of the Qur'an is that only one hand should be cut off 
for the first theft provided that the thief isa Muslim, an adult, sane and if 
it is proved beyond doubt that he has stolen the property from its proper 
place. The proof of stealing should be established beyond doubt. There 
must be two reliable male witnesses who should be good Muslims. They 
Gre required to testify against the accused or the accused himself 
confesses about the crime though he has every right to deny the charge 
levelled against him. The judge should be fully satisfied as to the crime 
and what has been stolen from where and when and the value of the 
stolen property, 

As far as the stolen property is concerned, it must be movable and 
legally valuable and must have been kept in its usual custody and 
reaches the Nisab. 

If it does not reach Nisdb, there will be no hand punishment but it will 
be substituted by Ta’azir. 

‘The jurists differ in their opinion about the Nisab which will confer the 
punishment of cutting the hands of a thiefup to the ankle, Accordingto 
Imim Malik, a hand of a thief will be cut off when he steals something 
the value of which reaches ', of a dinar, He bases his opinion on the 
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Hadith of the Prophet which is reported by ‘Aisha, the wife of the 
Prophet. Imam Abu Hanifah, on the contrary fixes the Nisab for the 
punishment of cutting a hand on 10 dirhams and he bases his opinion as 
the tradition reported by Ibn ‘Abbas 

Similarly the Muslim Jurists also differed in the case when the theft 
committed collectively by many thieves. According to Imam Malik, if 
the property stolen reaches the Nisab, one hand of each one of them 
should be cut off as their punishment. But Imam Abii Hanifa says that if 
the stolen property is divided among them and the share received by 
each one of them reaches the Nisa, the hadd will be applied and one 
hand of each one of the thieves will be cut off. If the share does not reach 
the Nisab, only Ta’azir will be applied. The following Ahddith of the 
Prophet throws further light on Nisab. 


Narrated Aisha: The Prophet (S.A.W.) said: “The hand of a thief should be cut off 
for stealing a quarter of a Dinar” 
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Narrated Ibn Umar: "The Prophet (S.A. W.) cut off the hand of thief for stealing» 
shield that was worth three Dirhams”. 
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The hadd of cutting the hands is applied after the following conditions 
are fulfilled: 


1. The person who has committed a theft must be sane 
2. He must be an adult. 

3. He must not have been compelled to commit theft 
4, He must not be hungry while committing theft 


There are also conditions concerning stolen property which should be 
met with before cutting the hand off: 


The stolen property must reach nisab. 
It must be valuable. 

It must be in a custody 

It must be owned by someone. 


Pepe 


In case the property stolen belongs to Bait a/-Mal in which, it will be 
presumed that he has a share, or a father taking away a son's property or 
a wife from her husband's property. In these case the property will not 
be deemed as taken from custody (hirz) and it is doubtful that it really 
belonged to someone, only 1a‘azir will apply 
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Each case is to be decided taking into consideration the circumstantial 
evidences. The stolen property must be lawful and that it is removed 
completely from its normal custody. If one is permitted to entera place, 
anything he steals in that place, the punishment is not then by Aadd. 
According to Maliki and Zahir? schools, human beings cannot be 
subject to theft. Similarly, water, grass, sand and house cannot be stolen. 
Other Jurists say that human beings can be kidnapped or enticed by 
kidnappers. In this case, punishment is by Ta’azir. Hadd punishment 
will not be applicable in the case, of a child who stole his parent's 
property, or the parents who stole their son’s property 

If a thief repents after he has committed the crime and amends his 
conduct, Allah turns to him in forgiveness. The Qur'an says: 
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“But if the thief repents after his crime and improves his ways, Allah turneth to bien 
in forgiveness; for Allah is Oft-Forgiving, Most-Merciful”” 


Once he repents after receiving his punistiment, even his witness will 
be accepted as is mentioned in the following Hadith: 


‘Abut ‘Abdallah says: “If a thief repents after his hand has been cut off, his witness 
will be accepted. Similarly, any person upon whom any Jegal punishment has been. 
inflicted repents, his witness will be accepted."* 
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Itis important to note that any consideration of blood relationship or 
any other form of relationship were absolutely disallowed for 
interference in matters of justice. The mother of Muslims, or Lady 
Aisha, the wife of the Holy Prophet (s.. W,) has reported that once a 
woman from the clan called Makhziimi committed a theft. The 
influential members of the Quraishite were worried about the terrible 
punishment of the women from an important clan by cutting off her 
hand. In their consultations, they asked: “Who is going to speak on her 
behalf to the Prophet?” Someone replied; “Who could dare to do so 
except ‘Uthman bin Zaid, who is so much loved by the Prophet?” They 
asked 'Uthman therefore to plead to the Prophet on behalf of the highly 
placed woman, When he spoke to the Prophet, he said: “Are you asking 


me to violate a decree of Allah?” Then the Prophet addresses the 
sahabah thus: 
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“The earlier communities before you were ruined and destroyed whenever a noble 
person was convicted of theft, they left him unharmed, but if the same thing 
happened to 4 lowly person, they exacted the punishment on him. By Allah, had 
Fatima stolen, I would have had her hand cut off.” 


It is worth mentioning here that Imam Abu Hanifah was more liberal 
in his interpretations in respect of giving hadd punishment in case of 
theft as can be seen from the following comparative view of various 
schools of Islamic jurisprudence: 

Ifa father steals a son's property, the hadd punishment of amputation 
of hand will not apply according to Imim Abi Hanifah, but Imam 
Malik says that the punishment will still be given to the father in such a 
case. If something is stolen collectively by many people and its value 
reached the nisdb, no-one's hand will be amputated, likewise, if any of 
the spouses steals property of the other, no hadd punishment will be 
applied according to Imam Abu Hanifah, but Imam Malik says that the 
punishment will be given. If one’s brother or uncle steals his property, 
Imam Shafi'i, Imam Ahmad bin Hanbal and Imam Malik says that the 
hadd punishment will be applied to them, but Imam Abii Hanifah says 
that there will be no fadd punishment to such near relatives, if one 
borrows something from someone and then refutes that he ever 
borrowed it, he will face hadd punishment according to Shafi'i, Hanbali 
and Maliki schools, but the Hanafi school will not favour hadd 
punishment for such a defaulter. Likewise, if a man steals something and 
then becomes its owner by purchasing it or through gifts (Hibah), there 
will sti} be hadd punishment according to the three schools except the 
Hanafi school 

Non-Mulsims who live as Musta’min under the protection of a Muslim 
state will not be given hadd punishment of amputation of hand in the 
event of theft according to Imim Abi Hanifah, but the other three 
Imams say that hadd punishment be applied to Musta’minin as well. If 
someone steals shrouds of dead people, there will be no hadd 
punishment according to Abi Hanifah, but Imam Shafi'i, Imam Malik 
and Imam Abmad say that the hadd punishment will apply. The Hanafi 
school, similarly, will not give any hadd punishment in the event of 
stealing prompted by starvation, is punished by amputation of 
hadd punishment will still be given. The Hanafi school will not give any 
hadd punishment for the theft of wood or other perishable items, but all 
the other schools will award such hadd punishment for such theft. 

The following resume presented by the Saudi Arabia ‘Ulama in respect 
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of hadd punishment for theft offers the practical side of the application 


of this deterrent in a Muslim country in the modern times. 
Punishment for Theft: A Comparative View 


“Theft, with the exception of doubtful cases, as, for instance, 
stealing promepted by starvation, is punished by amputation of 
the hand. We are willing to admit, with the Jurists, that such a 
punishment is exceedingly harsh. It must be noted, however, that 
stealing in the West is most of the time perpetrated by force, and so 
frequently entails the murder of the victim. In such event, one 
wonders if it is better to have pity ont he hand of the thief rather 
than on the life of the assaulted person.” 


The debate went on: 


“Due to the harshness of this punishment in Islam, both the hand 
of the thief and the life of the victim have been protected, at one 
and the same time, and tranquility secured for all. The execution, 
which is done publicly serves to set an example, 


At this point, Dr. Dawalibi made a comment: 


“IT have been in this country for seven years”, he said, “and I never 
saw, or heard of, any amputation of the hand for stealing. This is 
because the crime is extremely rare. So, all that remains of that 
punishment is its harshness, which has made it possible for all to 
live in perfect security and tranquility, and for those who are 
tempted to steal, to keep their hands whole. Formerly, when these 
regions were ruled by the French-inspired Penal Code, under the 
Ottoman Empire, pilgrims travelling between the two Holy Cities 
~ Mecca and Medina, could not feel secure for their purse or their 
life, unless they had a strong escort. 

But when this country became the Saudi Kingdom, the Qur'anic 
Law was enforced, crime immediately disappeared. A traveller, 
then, could journey, not only between the Holy Cities, but even 
from Al-Dahran on the Gulf to Jeddah on the Red Sea, and 
traverse a distance of more than one thousand and five hundred 
kilometres across the desert all alone in his private car, without 
harbouring any fear or worry about his life or property, be it worth 
millions of dollars, and he be a complete foreigner.” 


The Saudi Delegation resumed: 


“In this manner, in the Kingdom of Saudi Arabia, where Islamic 
Law is enforced, state money is transferred from one town to 
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another, from one bank to another, in an ordinary car, without 
any escort or protection, but the car driver. Tell me, Gentlemen: in 
any of your Western States, would you be ready to transfer money 
from one bank to another, in any of your capitals without the 
protection of a strong police force and the necessary number of 
armoured cars?” 


The speaker proceeded: 


“Only here, Gentlemen, in this country where Islamic Law is 
enforced, the American Minister of Foreign Affairs, Mr. William 
Rogers, during his visit last year, could, he and his suite, dispense 
with the armoured cars, which had been carried in by special 
planes, and which accompanied them in their tour of more than 
ten countries. Only here, Gentlemen , did the Government of the 
Kingdom not allow its visitors to go around in these cars 
Eventually, Mr. Rogers spontaneously declined the guard of 
honour usually placed by the Government at the disposal of their 
foreign guests; he walked through the souks by himself, and 
confessed that, in this Kingdom, and in this Kingdom alone, one 
had such a feeling of security that one had no more need of a 
guard.” 


To conclude his report on the punishment of hand amputation for 
stealing, the speaker said 


“If you consider the striking results with regard to security, public 
order, and general tranquility, which are the order of the day in 
this country, do you not agree, Gentlemen, that it is our duty to 
remain faithful to the commands of our Religion, to prevent 
similar infraction? Stealing is almost unknown in our Kingdom, 
when people, in the great Capitals of Western countries under 
secular regimes, have no more security for their lives or their 
possessions. I still remember, when I was in Paris in the summer, 
two years ago, a hold-up in one of the biggest restaurants, near the 
Cahmps Elysees: in front of hundreds of customers, stunned and 
motionless, gangsters managed to take off the whole cash. The 
next morning, all Parisian newspapers published the news,”” 


Khmar: An Intoxicant 
Wine-drinking, taking of alcohol or any intoxicating drug used is 


forbidden (Haram) in Islam. The word for an intoxicant used in the 
Qur'an is Khamar which is derived from Khamara meaning the covered 
or veiled thing. Thus it will mean any fermented juice of grape, barley, 
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dates, honey or any other thing which may make one intoxicated after 
drinking, It may also include any liquor or thing which has the same 


property. 
«Sha! ld be yale 
“The intoxicant is something that puts a curtain on one’s intellect.” 


Gradual prohibition introduced in Islam: 

Drinking wine or the taking of an intoxicant is a great sin in Islam 
although there may possibly be some benefit in drinking it, but the 
harm, according to the Qur'anic guidance, is greater than the benefit, 
especially when one looks at it from a social as well as an individual 
point of view. The Arabs, even after they had accepted Islam used to 
drink wine, They used to ask the Prophet many questions about it when 
the following verse was revealed: 


SSI jadly ull hatiay 5 ali Capa UB ply AST ge aig itis, 


‘They ask thee (O Prophet) concerning wine and gambling. Say: In them isa great 
sin, and some profit, for men; but the sin is greater than the profit.” $9 


The above verse only pointed out the evils of wine-drinking but did 
not prohibit it. Later, the Divine Revelation forbade its use partially as 
they were asked not to pray when they were drunk: 


G byl Gas Got 


iy Soktasi 53585 ¥ ighal Galil Gti, 
gists 


n ray while you are drunk until you conte to your senses and 


“0 you faithful, 
know what you sa 


“O you who believe, wine and games of chance and idols and divining arrows are 
only an abomination, a handiwork of satan, Leave it aside in order that ye may 
succeed, Satan seeketh only to cast among you enimity and hatred by means of 
wine and gambling, and would keep you from remembrance of Allah and from 
prayer; will ye not then desist?” 61 


The Jahiliyyah Arabs before the advent of Islam were victims of these 
two vices. While intoxicated, they used to commit many a horrible crime 
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which are recorded in the Books of history. They continued drinking 
after the advent of Islam until the Hijrah from Mecca to Medina in the 
year 632 A.D. Gradually, they were weaned away from this vice, The 
above verse contains the injunction on final prohibition of wine 
drinking. 

According to Qatdah, the verse prohibiting wine-drinking was 
revealed after the battle of Ahzab which took place in the fourth or fifth 
year of the Hijrah. Ibn Ishaq, the famous historian has also confirmed 
that it was revealed in the fourth year of Hijrah.° 


Drinking: The Mother of all Evils 

The Prophet (S.4.W.) has referre¢ to an intoxicant as the mother of all 
vices (Umm al-Khabalth). In some farts of the world, many families are 
destroyed because of this evil. The habitual drunkards and drug-addicts 
cannot live without it, and in their desperate moments are ready to 
commit any crime. 


pet ab SOLS al pail play ade aU fo alll J gu Jub 
eEplal ise Gils Miley J pty Ole Old lags Cn)! dideo Jus 

The Prophet (S.A.W.) said: “An intoxicant is a mother of all vices. Whosoever 

drinks it, his prayers (salat) will not be accepted (by Allah) for forty days. If he died 

and there is wine in his stomach, he has died the death of the Jahiliyya (the period 
before the advent of Islam) 

The prayers save a man from evil thought and action, as mentioned 
in the Qur’an® By doing this evil, a devotee stands to lose not only 
guidance from Allah but will lose the blessings and acceptance of his 
prayers for forty days and will move nearer to satan and fall in his net 
again and again. 

This is the reason why, wine-drinking once started quickly becomes a 
habit and becomes difficult to get rid of. The Prophet (S.A W.) has also 
called it an embodiment of all the sins 


opSNH gla pathy peng dale ll Ju al Jy 


The Prophet (S.A.W.) said: "The wine is an embodiment of all the sins.” The Holy 
Prophet has described a drunkard as a cursed mary 


The Prophet (S.A.W.) said: “A drunkard is a cursed person” 
ogee abl Gyles pling dale ALi! fo Ul J ginny JU 


The wife and Jmam (faith) cannot go together in one person and he is 
not a faithful (Muinin) while he drinks wine as mentioned in the 
following hadith: 


264 Shari'ah 


A Rain Y pal Capt ae pulang ale aU Js At J gigs JS 
Naah is zat cal 9 Glad ly 


The Prophet (S.A.W.) said: "The man who drinks wine, wine and Imam can never 
remain together int he heart of the same person.”" 


PAS ps sh apn Yo lng dale alll Joo all J gee, J 
ae 


The Prophet (S.A.W.) said "The man who drinks wine is not a believer atthe time 
he drinks it,” 


The Qur'anic legislations concerning the total abstinence from 
drinking wine or taking any other intoxicant gives Islam a degree of 
temperance unknown to any other creed. The Qur'anic prohibition 
gives the Muslims a general stamp of sobericty unknown among the 
followers of any other religion. In Judaism, wine forms an integral part 
of their religious festivities and it is considered to be a sacred drink. In 
Christianity, only its abuse is condemned (Judg. 9:14) and it was never 
absent from the Church nor from its clergy , and that it attained 
enormous proportions among the latter in our own islands, and in the 
8th and 9th centuries on the continent also" Thus it goes to the eternal 
glory of the Holy Qur'an that wine drinking is condemned as ‘a 
handiwork of Satan’ (‘ami al-Shaijan) and a sin 

In one of the Traditions of the Prophet Muhammad, he says: ‘Every 
drink that intoxicates is prohibited (Haram). «sThis means that every 
drink or drug that intoxicates is hardm (unlawful). In another Hadith, 
the Prophet says ‘i 


(Mp a ASN Jad de Gi hll Sual Lag pla Se JS, 


All intoxicants are untawful of whatever thing a large quantity intoxicates, even a 
small quantity is prohibited. 66 


From the above Hadith, it is clear that hemp, hashish, opium, 
marijuana and other drugs are squally haram, The Hanafi jurists, call 
the hemp smokers ‘irreligious innovators" (zindig mubtadi). 

The Prophet (S.4.W,) has said that Allah has cursed wine or an 
intoxicant, and the person who drinks it, the person who serves it, the 
Person who sells it and buys it, the person who brews it, the person who 
gets it brewed and extracted, the person who carries it and the Person to 
whom it is carried.°7All the jurists of the four schools have a consensus 
that a_drunkard must be punished through flogging. The Maliki, the 
Hanafi and the Hanbali jurists say that the add punishment for wine- 
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drinking will be eighty lashes, but the Imam Shafi'T says that the 
punishment will be forty stripes only. SayyidnaUmaralso used to give 
punishment of eighty lashes and instructed Khalid bin al-walid and Abi 
U baidah to do the same in Syria in his letters written to them. The 
punishment will be given if a person drunks accepts (al-/qrar) thathe has 
drunk or on the evidence of two just witnesses. 

The jurists differ in heir opinions whether the hadd punishment will 
be given through smelling one's mouth. According to {mam Malik, if 
the mouth smells of wine, the hadd punishment of eighty strokes will be 
given. Imam Abi Hanifah and Imam al-Shafi'i disagree on this point 
and maintain that the smell may be of something else which resembles 
wine. Therefore, hadd punishment will not be given to a child, or an 
insane or someone who was made to drink under duress. 


Al-Riddah: Apostacy 


Al-Riddah means rejection of the religion of Islam in favour of any 
other religion either through an action or through words of mouth, The 
act of apostacy thus puts an end to one's adherence to Islam, When one 
rejects the fundamental principles of faith (imaf) like faith int he 
Existence of Allah or the Messengership of His Prophet Muhammad as 
contained in the credal statement of Islam, the Kalimah al-shahadah. 
Similarly the rejection of the belief in the Qur'an as the Book of Allah or 
the belief of the message contained in it, or the belief in the Day of 
Resurrection, or Reward and the Punishment of Allab will all amount to 
apostacy. The rejection of the obligatory ritual practices. like Salat 
(prayers), Zakdt (giving of the poor-rate), Siyam (Fasting in the month 
of Ramadan), and Hajj Pilgrimage will also amount to acts of Irtidad, 
Likewise, if one imitates the practices of non-Muslims in their prayers 
etc; it will be considered an act of apostacy.6? 

The following Qur'anic verse explains the gravity of sin and the crime 
of apostacy: 


atelang BS geupll Ol Ngapety apiles! any ly pislogd il saga ois 
41 Tied gale GI aa gip> Lily! — Cr RLU! ag ill sage y Aly dal 
« gma! pulilly USaitl y 
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"How shall Allah guide those who reject faith after they accepted it and bore 
witness that the Apostle was true and the clear signs had come unto them. But Allah 
guides not the people unjust of such the reward is that on them rests the curse of 
Allaty, of His Angels and of all mankind in that will they dwell; nor will their 
penalty be lightened, nor respite be their lot, except for those that repent (even) 
after that and make amends; for verily Allah is oft-forgiving, Most Mercsful.” 68 


Hadd 
‘The punishment for apostacy is prescribed in the following Hadith of 
the Prophet: 
pling Male A fa aT J gun) J JS ane All 9d) ae Sul GE 
10gGU 455 Jos 
Itis reported by Abbas, may Allah be pleased with him, that the Messenger of Allah 


(S,A.W,) said: “Whosoever changes his religion (from Islam to anything ele), 
boring end to his life.""69 


The punishment by death in the case of apostacy has been 
unanimously agreed upon by all the four schools of Islamic 
Jurisprudence, But, if one is forced to pronounce something that 
amounts to apostacy, while his heart is satisfied with Iman (faith), he 
will not be charged with apostacy in those circumstances. The Qur’in 
a 


238) Ja TI GLa! as be dL pis Bs, 
ys Cd flint eps 
“Anyone who after accepting Faith in Allab, utters Unbelief, except under 


compulsion, his heart remaining firm in Faith; but such as open their breast to 
Unbelief, on them is wrath from Allah and theirs will be a dreadul penalty," 70 


In the books of Ahadith, the causes of revelation (Asbab al-Nuzul) of 
this verse are mentioned referring to the case of ‘Ammar bin Yasir, 
“‘Ammiar's father Yasir and mother Sumayyah were subjected to 
unbearable tortures for their belief in Isom and love for the prophet, but 
in spite of the tortures they never recanted. ‘Ammiir was a young man of 
less mature age, In a weak moment, while suffering great tortures at the 
hands of the pagan Arabs and thinking of his parent's suffering uttered 
something that was construed as recantation, though his heart never 
wavered, Abii Jahl had made iron chains and had put them around his 
body in the hot summer days, The chains became hot like live charcoals 
due to the heat of the sun, In such desperate moments he said something 


which was reported to the Prophet. The Pre phet thereupon said about 
‘Ammar: 
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dak St abd 5s Glas! Ja lar 
“ ‘Ammar is full of Iman from his head to his feet." 


It was on this occasion that the above verse was revealed 

The other legal aspects concerning the effects of apostacy on 
marriage, divorce and inheritence are discussed in the respective 
chapters dealing with them. 


Al-Firar Min Al-Zahf 


Running Away from the Battlefield in Jihad 

Whenever a Muslim joins the forces of Jihad for the cause of Islam, 
and one is already on the battlefield, fighting against the enemies, his 
running away from the ranks constitutes a great crime in Shari'ah. It is 
on the contrary, an occasion to stand firm according to the instructions 
of the leaders as thoughtfully planned in their strategy. It is a time to 
show bravery and lay down one’s life for the defence of Islam, Muslims 
or to defend the rights on non-Muslims living in a Muslim state 
Running away from the battlefield can endanger the fate of the Ummah 
The following Qur’anic injunction shows how grave is the crime to flee the 
battlefield: 


“O you who believe, when you meet the Unbelievers in hostile way, never turn your 
backs to them. If any do turn his back to them on such a day — unless it be in a 
stratagem of war, of to retreat a troop (of his own) ~ he draws on himself the wrath 
of Allah, and his abode is hell, an evil refuge indeed."71 


The hadd punishment for this grave and dangerous crime of fleeing 
the battlefield is death according to the consensus of opinions of the 
Mustim jurists of all the schools. The law is in conformity with that 
enforced ~ virute and discipline in the modern armies, The soldiers are 
instructed to meet the enemy fairly and squarely, not rashly. The Arabic 
word Zahf used in the verse of the Qur'an implies meeting in a hostile 
array of a well-planned proceeding towards a hostile army. The soldiers 
obey orders and work merely on reflection when they are in combat 
where there is no room for a second thought. The best motto then is 
death or victory. It may be death for himself, individually, but the 
Ummah will prosper through his sacrifice, and his reward will be that of 
a Ghazi, if he survives the war, or will become a martyr in the cause of 
Allah, if he died in active service of Allah 
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In the modern armies too, such defaulters are court-martialled and 
put to death or given very harsh punishments 

The Islamic concept of Jihad, and the circumstances in which it 
becomes permissible are fully discussed in a relevant chapter in this 
book 


5:32, 
AS 
493 
6151 
81:89, 
429 


(Khuyhah 
4. Thid, 

9. Maudildl, A, A., Human Rights n Puam, Leicester. 1978; p. 17 
10. Qur'dn, ch. 6151 


ML, Qur'ia, eh, 2178 
12. Qur'in eh, $144, 
13. Exod, XXL: 23-28; Leviticus XXIV 
14, Qur'iin, ch. 5:38 
1, Qur'in, ch. Seas, 
16 Queda, ch. 23178 
17, Quen, ch. 4 
18 Abi Dadd, 38:25 
$. Bukhari, #7:21 
19. Al Quyrawiini Risalah, op. cit,, eh. 37 
10 
20. Ibid. 
21, Al-Quyr 


1821 and Deut. XIX: 21 


Bibfi abhi 


+ Da'wal Mudd ch, 37, pp, 121- 


awiinj. Risalah, op, cit.. ch. 37: Bab fl ohkam al-De'wal Hudid, pp. 121-130. 
22, Al Qayravani Rsluh. op. cit vee chapter: Bab f AbAam a-Dima Wal Muu, pp 
2. Ab rawani, Risaluh, op. cit., pp, 124-131 

4 17:32, 


29. Qur'an, 24.2. 

30. A-Bukhan, Kitab whHddud 
MM. AbBukhari, Kitab albHfindud 
32. bid. 

33. Que'iin, ch, 7:81 

M4. Qur'in, ch. 7-84 rs 
1S, AbTibrani and alBaihagi 


Crimes and Punishments 269 


ayrawani, Risaleh op. cit..ch. 37: Bab fi ahk am, el-Da’w 
38. Conference on Muslim Doctrine and Human Rights in f 
Riyadh, March 23, 1972 

39. Qur'in 

40 ALBukh: E 
41. For details of the incident see Sahih AbBuk Nari 
42 Qurit 
43. Qur'an. 24:69 
44. AbQuyrawini 
45. Ibid 

46. Qur 
47, Qur'in 
4% For details 
49, Qur'in, ch. 5 
$0. Iho Hishim, 5 
$1. Que’ 2188 
$2. Quriin. ch. 5:41 

33. Cf. Matthew, 27:38 

$4. Matthew. 18:8 

5S. Al-Bukhiari; Kindb af-Hiatal 
56. Qur'an, ch, 5:42 


$7. Al-Bukharl: Kira ab ffudiod 


Mudiad. pp. 121-130. 
am. Minisiry of Justice 


Git, ch. 37: Bab ahha alsDe'wal Huadu, pp, 121-130 


ch 


Nail at-Awtdr, Vol. 7. p. 336; Hashiyah at-Dasingi, vol. 4, p. 348 


ah, Vol. It, (Arabie Edition), pp, 271-272 


$8. Conferences on Muslim Doctrines and Human Rights in Islam beween Suudi Ula 
and European Jurists, Ministry of Justice, Riyadh, March 23, 1972 


‘ain, ch. 2219. 

$0. Qur'an, ch. 4:43 

62. Sayyid Sabiq, Figh al-Sunnah, op. cit., vol. 9, p. 32 

63. Smith and Cheetham, Dictionary of Christian Antiquities vol. 1, p. SKS 

64, Bukhin, 74:3 

63. Abu Daiid, 24:5, j ps 

66. _Al-Nawawi, Muhammad binUmar, Tongih al-Qoul ol Hathiih bi-sharh lubab 
Hadith, Cairo (undated), 

67. AbAjiz, Abmad Mubyi 
1, p49 

6h Qur'an, ch, 386-89. Also ef. Qur'an, ch. 2:161-162 
69, Al-Bukhari 

70. Qur'dn, ch. 16:106. 

71, Qur'an, ch. #: 15-16. 


9. Qur 


Din, Manahijal-Shari'ah al-Islamiyyah, Beirut, 1969, vol. 


PART IV 
IHERITANCE AND DISPOSAL 
OF PROPERTY 


Chapter 17 


Mirath: Law of Succession 


There are about thirty five verses of the Qur’lin which refer to Mirath 
(inheritance) or its derivatives in one form or the other. The word 
Mirath is specifically used in the following two verses 


a 5 gl tay Uy aig otgicsi Sie aig, 


Allah belongs the inheritance of the heavens and the earth; and Allah is well 
ted with all that you d 


In Surah al-Hadid, the Qur'an says 
AI g ct gcll Ste aly alli Juncs y 1piild Yi AS) Ly, 
* And what cause have you why you should not spend in the cause of Allah? For to 


Allah belongs the inheritance of the heavens and the earth 


Even the Prophets of Allah like Zakariya have prayed to be given 
successors to inherit them: 


Selah AS Sig 1h 58 1 5 Sj GOL E555, 


“And remember Zakariya, when he cried to his L 
without off-speing, though you are the best of In 


4: O my Lord! Leave me not 


In legal terminology, Mirath means inheritance to be divided from the 
property of the deceased among his successors, The science of Mirath in 
Shari'ah gives rules which guide as to who inherits and who is to be 
inherited, and what shares go to the heirs. Thus, one of the most 
important branches of the Islamic family law is that relating to 
inheritance. The death of a person brings about transfer of most of his 
rights and obligations to persons who survive him and are called 
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wuratha, that is heirs and representatives, Just as inheritance is called 
Mirath in Arabic. 

The transmissible rights include all rights to property as well as rights, 
connected with property, and other dependent rights, such as debts, 
rights to compensation, etc. There are also the transmissible obligations 
those which are capable of being satisfied out of the deceased's estate. 
‘What is left after the last needs of the deceased have been satisfied, 
namely, after the payment of funeral expenses and the discharge of his 
obligations and debts, is to be distributed according to the law of Mirath 
as defined in the Qur‘inic injunctions. 

The rules regulating inheritance in Shari‘ab are based on the principle 
that property which belonged to the deceased should devolve on those 
who by reason of consanguinity or marital relations have the strongest 
claim to be benefited by it and in proportion to the strength of such 
claim. The deceased may, however, leave more than one person so 
related to or connected with him that it would be difficult to say with 
regard to any one of them that his claim should altogether supersede 
that of the others. It is laid down in the Qur'iin “of your parents and sons 
you do not known which of them are the nearest and of most benefit to 
you'’* Islamic Shari'ah in those cases distributes the estate among the 
claimants in such order and proportions as are most in harmony with 
the natural strength of their claims. 

In the Jahiliyyah period, the rules of inheritance excluded both 
women and children from inheriting from the estate left by their 
deceased relatives, because according to them only those who could go 
to the battle field in order to defend the clan were allowed to inherit. As 
far as a woman was concerned, she was considered to be the property of 
her husband's family, and she was to be included in the estate 
immediately after the death of her husband. 

At the time when Muslims emigrated from Mecca to Medina, the law 
of succession was based on the Islamic relationship. A Muslim from 
Medina could inherit his Meccan brother in Islam until the time when 
this verse was revealed; verse 75, Siirah 8 which changed the rules from 
brotherhood in Islam to near relatives. 


Essentials of Succession 
The essentials of succession are as follows; 


1, Deceased person 
2. Heir 
3, Estate 
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In most cases the estate is the most important part of the law of 
succession. But the Jurists differ in what amounts to property. The 
Hanafi school says that property excludes rights and that the rights are 
not inheritable as for example, if somebody enters into a contract of 
hire, should his heirs after his death inherit the contract also? According 
to the Hanafi schoo! the contract lapses with the death of their father 

But the rest of the schools are of the opinion that rights are 
inheritable. 


Conditions of Succession 
There are three conditions of inheritance which must be satisfied: 


1. The death of Prepositus 
2. The survival of heirs at the time of death 
3. The relationship which justify inheritance. 


1. The Death of Prepositus 
The death of Prespositus must be actual and clear either by real death 
‘or by the decree of the court in the case of a missing person. 


2. The Survival of Heirs 

It has to be proved that the heir or heirs are surviving at the time of the 
death of the Prepositus, before he or they are allowed to inherit 

In the case of an embryo, it will not inherit unless it is born alive, His 
share should be put aside pending his delivery but the share which is to 
be kept should be the share of a male child. But according to the Maliki 
school, the whole estate should be saved pending the delivery of the child 
before the distribution 

In the case where all the people died at the same time, and there is no 
way to determine who died first and who died later, then their estate 
should be inherited by their relatives who are surviving. The authority of 
this rule is that, after the battle of Yamamah in which many Muslims 
died, Sayyidna Abubakar ordered Zaid bin Thabit to distribute their 
estate, to which Zaid distributed among their surviving relatives, as 
narrated by him. 


Ua pals Oped Eh! Gils y Spee Jal Say gts pat pip al a5 
ERs Oe ages Sl ge¥! Oy 9! aly Colged! Ge elas! Od) of 
Zaid (bin Thabit) said: “Umar ordered me to apportion the shares of victims who 
suffered from the epidemic of plague. There was a clan whose members had died. | 


apportioned the shares of inhertance from the dead for the ones alive since they do 
not inherit each other.” 


Man’s sojourn on this earth is fora limited period, and then comes the 


274 Shariah 


appointed time not a minute earlier or « minute later. During the 
short span of his life, whatever he accumulates in this world will be left 
behind except the good actions which go with him. The property and 
belongings that he leaves behind go to his successors. Islam being the 
complete way of life the Holy Qur'an contains rules for the disposal of 
intestate property 

A dying man or a woman, of his own free-will, must think of his 
parents and his next of kin, not in a spirit of injustice to others, but ina 
spirit of love and respect for those who have cherished him or whom he 
has cherished in this life, This should be done according to reasonable 
usage (bil-ma ‘rif): 


Cis Lio gH 168 5s BS Hi AS ht Asale cas, 
de ST hd da a a Ga coi Jo Uh 4 yp ak Syl 
ope goats alll 51 Sy) Gat 


"IL is prescribed when death approaches any of you, if he leaves any goods, that he 


makes @ bequest to parents and next of kin, according fo a reasonable usage. this is 
due from Allah-fearing person. If any one changes the bequest after hearing it, the 
guilt shall be on those who make the change. For Allah hears and Knows all 
things 


This was ordained long before the law of inheritance was revealed. 
Later the definite shares were laid down for heirs in Sisrah al-Nisa. These 
later verses limit the testamentary powers, as we shall soon see, but they 
do not abrogate it. Supposing there is an orphan grand-son among the 
kins in the presence of surviving sons, he will not inherit according to the 
intestate scheme and the testator might like to provide for him under the 
provision of above verses, Likewise, the injunctions cover grandfathers 
and great grandfathers and grandmothers or great grandmothers. 

But according toa Hadith,’ he cannot dispose of more than one third 
of his property and should not be partial to one heir at the expense of the 
others, It is in such cases that witnesses will come to play their just role, 

‘The principle of inheritance of individual heirs is laid down int he 
following verse: 


iA ae Coed oly Sh BIg Iota pias Gad Jaz, 
Neha as 585 9) a bs 5 gayi stant 


“From what is left by parents and those nearest related there isa share for menand 
4 share for women, whether the property be small of Large, a determinate share.” 
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A strict warning is given to those who are in charge of disposing and 


dividing of an estate to have the same fear in their minds as they would 
have if they had left a helpless family behind, They are asked to observe 
the principle of justice and be kind and helpful 


The details of the shares of individual heirs is given in the following 


verse, but the above verse has five legal implications: 


a) The inheritance is not meant for men only but women also 
have the right to inherit 

b) The property left behind by a deceased, however little it might 
be, must be distributed justly among the heirs. The Ulama say that 
even if he has left a piece of cloth, it should be cut into equal 
number of pieces among the heirs unless one of the heirs buys their 


share 

¢) The law of inheritance will apply to all kinds of property, 
movable or immovable or of any other kind. 

a) The question of inheritance only comes up when the deceased 
has left any property 

©) The nearer relative precludes the distant relative from the 
inheritance 


The details of the shares of each heir is given in the following verse of 


the Holy Qur'an 


Allah directs you as regards your children’s (Inheritance): 10 the male, a portion 
equal to that of two females: if there are only daughters, two or more, their share i 
two-thirds of the inheritance; sf there ws only one (daughter), ber share «sa hall. For 
parents there is one-sixth share of the inheritance to each, if the deceased has le 
children, if there are no children, and the parents are the only heirs, the mother pets 
a third; if the deceased left brothers (oF J. the mother gets a sixth, (The 
distribution in all cases is) after the payment icles and debts, you know not 
whether your parents or your children are nearest to you in benefit, These are 
led portions ordained by Allah, and Allah is all-Knowing, All-wise."* 


‘Allama Yusuf Ali’, while explaining this verse rightly remarks that 


Muslim jurists have collected a vast amount of learning on this subject 
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and this body of law is enough by itself to form the subject of life-long 
study.” This is quite true as the Shari'ah has dealt with the problems of 
succession in very minute details. “in these provisions, we find ample 
attention paid to the interest of all those whom nature places in the first 
rank of our affections; and indeed it is difficult to conceive any system 
containing rules more strictly just and equitable." 


Guidance from the Hadith on Succession 


The Ashab al-Nuziil or causes of revelation have been explained in the 
Ahadith of the Prophet. It is reported in the famous collection of 
Hadith, viz. Sahih al-Bukhael in Kitab Al-Tafsir™ that this important 
verse on Mirath “Allah commands you as regards your children’s 
inheritance” was revealed in the following circumstances. 


QA sola psig dale QUIN Jaw pail she ase $05 lll gd) pl Ge 
play Lead ule! Y alin dade AU) Joo pill Jagd nthe dale ge 
Sgt Sle Ghee! GI pipet Ly cally cub fo 2 pb die Logg 
oPS295) 9 Ul RSs, orad raul 
“Narrated Jilbie: The Prophet (S.A.W.) and Aba Bakr came on foot to pay mea 
visit (during my illness) at Banu Salma’s (dwellings). The Prophet (S.A.W,) found 
me unconscious, so he asked for water and performed the ablution from it and 
sprinkled some water over me. I came to my senses and said: “Allah's Apostle, 


what do you order me to do as regards my wealth?™. So this was revealed: “Allah 
commands you as regards your childeen's inheritance, 


‘The causes of revelation of the verse 12in Sirah al-Nisi are mentioned 
in Sahih al-Bukhari: Kitab Al-Tafsir: 102 are mentioned as follows: 


AS53195) OS Ge Chas ashy, 


what your wives leave, your share is half" 


Narrated Ibn ‘Abbas: (In the pre-Islamic period) the children used to 
inherit all the property but the parents used to inherit only through a 
will, So Allah cancelled that what He liked to cancel and decreed that the 
share of a son was to be twice the share of a daughter, and for the parents 
sixth for each one of them (if the deceased had a child) and one-third 
third (if the deceased had no child). 

So Allah cancelled what He liked to cancel and decreed that the share 
of a son was to be twice the share of a daughter and for the parents one 
sixth for cach one of them (if the deceased had one child) and one-third 
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{if the deceased had no child) and for the wife one-eighth (if the deceased 
had a child) or one-fourth (if the deceased had no child) and for the 
husband one-half (if the deceased had no children) or one-fourth (if the 
deceased had a child). 


Rights of Sharers 


There are two classes of heirs, those who have specific shares (fard) 
mentioned in the Qur'an, and the asaba that is those who are entitled to 
the remainders of the shares. They are as follows: 


MALES who are entitled to succeed are son, son of son. 
Son 
Son of son how low so ever. 

Father of the deceased. 
Grandfather of the deceased how high so ever 
Brother of the deceased. 
Son of the brother of the deceased. 
Uncle, ic. brother of the father of the deceased. 
8. Son of Uncle, ic. Son of the brother of the father of the 
deceased, 

9. Husband. 

10. Master who freed his slave. 


eae rer 


These are only the male heirs 


FEMALES 

Daughter of the deceased 

Daughter of the son of the deceased 
Mother of the deceased, 

Grandfather of the deceased for both sides. 
Sister whether full, consanguine and uterine. 
Wife of the deceased 

Freed slave (mistress) maulatunneamati 


aye ayes 


These are the only females who are going to inherit 


ASHAB AL-FARAID 

There are four males. 

Husband of the deceased. 
Father of the deceased. 
Grandfather of the deceased, 
Uterine brothers. 


Pepe 
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Their shares are , and 


The females are: 

Wife of the deceased 

Daughter of the deceased. 

Daughter of the son of the deceased 

Mother of the deceased 

Grandmother of the deceased. 

3 sisters (full sister, uterine sister and consanguine sister). 


Sweeny 


Their shares are ¥, 4, 6 and 


The Shitities have the following classification of heirs, slightly 
different from the Sunnis: 
A. Nasab (blood relationship), and 
B. Sabab (special cause) 


A. Nasab is divided into two groups: 
(i) Dhii fard (Quranic heir) (a) 
(ii) Dhi garabar (blood relation, agnate or cognate) (b). 


B. Sabab is also subdivided into two groups 
(i) Zawjlyyak (the status of a spouse), 
(ii) Wala (special legal relationship). 


Wala is of three kinds 
1. wald of ‘itq (right of emancipation), 
2. wald or Damin al-jarimah (right of obligation for delicts 
committed by the deceased), 


3. wala of Imamah (right by virtue of religious leadership) 
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Table One 


The male heirs among the “Asabah (Agnates) except husband and 


mother’s brother 


~ Table Two 


The Female Heirs who are Dhawat al-Farad except freed slave 
woman 


ABiad! YI God Sl gd Sols y SL)I ys! 


Any sister 


L_ Mother 


. 


Grandmother from | 


| mother’s or 
| fa 's side 
[father's sid au 


| Wife 
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Table Three 


The male and Female Heirs at the same time where they cam be co- 
sharers. 


oO 


One of the 
spouses 
(Wives) Daughter 


[Mother | 


[Son] 


Table Four 


The Heirs inheriting one half when there is no male residual heir 
among the female heirs 


SOY! Ae OSs at Sue eel 2. 


(ear g j "J Dauphier 
a i | \ bd 
—_ 


Daughter of ‘Consanguine 
ton | | sister 


Full sister 


Cpa! pleia! sie Z, gi! 
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Table Five 
The Heirs of 2/3 female heirs in the absence 


of male 
inheriting with them - where they are brothers 


residual heirs 
the rule will not apply 


pull 23, 


aad 


\ 
\ [x aughier of] 
Table Six 
pesaall By 9 
J a 


The Heirs of 1/6 shares [ _| 


Sharah 


Note: The Prophetic Hadith says: “Give to the heirs their fixed shares 


and the remainder should be given to nearest 


Therefore, the father takes 


Table Seven 


Those who are no excluded totally from inheriting 


sae tot 


+ R when he comes along with female 


Mother 
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Those who are excluded by son or sons of the deceased 


| Son of 


Brothers ] 


AYU cnet 
Bat 


1 


Sons of Bre 
oe! 


One who fr 
a slave 
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Table Nine 


Those who are totally excluded by father of the deceased. They are 
seven 


Table Eleven 


Those who are 


U 


lly excluded by full brother of the deceased 


- 
=] 


They 
are five 


PTY Gegaatl 


BAU EYL Gu goat! 


Table Twelve 


Table Ten Those who are totally excluded by consanguine brother of the 


Those who are excluded totally by Grandfather of the deceased. They “°°°*8*4: THEY are four. Cy eyus cur gaat! 
are six 
soll gu gaat! a= 


E Oe who frees | 


[ uncte J 
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Table Thirteen 


Those who are totally excluded by paternal uncle (full brother of the 


father of the deceased) 4.5.0) sats cuugnatl 


Be he 
father of the sue 
deceased 


Son of uncle 
of grandfather 


Tincle of the 
erandtather 


deceased 


Soa of Uncle 
of fatber 


Table Fourteen 


Those who are excluded by a consanguine brother of the father of the 


deceased, They are six 
WY ll Gu geal 


Son of uncle 
‘of grandtather 


Table Fifteen 


Those who are excluded by uncles and uncle's sons of the deceased. 
They are seven 
daisy plac dU gaatall 


Table Sixteen 


excluded by uterine brother of the deceased. 
Cel S93! SG J 9h St ay F5U) y geatat 


Those who an 
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Impediments to Succession 
According to some of the Jurists the “npediemtns to succession are 
six and other sty they are ten, but the most essential and according to the 
majority, they are the following three: 


1, Homicide 
2. Difference of religion 
3, Slavery 


Homicide (Al-Qatl) 
All Muslim Jurists agree that a murderer or killer shall not inherit 
‘The exception was made by the extremist act known as Kharifites or 
Khwarij who argued that a killer has a right to inherit. Those who argued 
that a murderer ora killer shall not inherit relied solely on the following 
prophetic tradition: 


Sl Spy, 
“A murderer does not inherit” 


Sayyidinia’ Umar prevented a murderer of one’s father from inheriting 
him, If such people are allowed to kill and then benefit from the estate of 
the victims, it will encourage incidents of homicide and also it would 
seem as if the accused person is allowed to benefit from the crime he has 
committed, 

On the question whether the maxim, “the killer shall not inherit” is 
also application to ‘wasiyyah". The Maliki Jurists say that if the victim 
knows about the act and he did not withdraw the will, we should not 
prevent the killer from the will. But Imam Abo-Hanifah says he will 
apply the same restriction also on the wills. 

The Maliki Jurists have provided the following two categories of 
murderers: 


1, Qatl al-Amad’; Intentional murder; 
2, Qatl al-Khaja@’: un-intentional murder, 


The other three schools have added a third category of murder. It is 
called Qarl al-Shubh Amad, that is a murder neither intentional or 
unintentional, 

Qat! al-Amad is an intentional and premeditated murder, while an act 
of a mad and a minor will be considered as neither intentional nor 
un-intentional, According to Maliki Jurists it will not prevent them 
from inheriting while other Jurists say that it will prevent them from 
their right of inheritance. 

The Qatl al-Khaja’ is an un-intentional killing or killing through 
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mistake or through the mistaken identity. The Maliki Jurists say that it 
will not prevent the killer from inheritance but that he will not inherit 
from the diyyah which he pays. 

In the following cases of Qat/ the right of inheritance will not be 
affected: 


1. Ifit is lawful killing, as a result of exercising Judicial punishment 
resulting death, and on the battle Muslims and non-Muslims. 

2. If killing is done during a Jihad of defence between Muslims and 
non-Muslims 

3. If killing result in self-defence 

4. In the case of any Justifiable killing according to Shari ‘ah 

5. An act of a mad person and a minor. 


As far as the Hanafi school is concerned, any killing whatsoever will 
prevent the right of mirarh whether it is intentional or un-intentional 
with the exception of the following cases 


An act of a mad person or a minor. 
The lawful killing in accordance to the verdict of the Qadi 
An indirect killing. 

Any justifiable killing according to the Shariah. 

Killing as a result of self defence. 


eange 


Imam Ahmad bin Hanbal shares the same view with Imam Abi 
Hanifah. But Imam Shafi'i differs from all the other schools saying that 
any kind of homicide whatsoever will prevent mirath, whether it is 
lawful, justifiable, intentional, un-intentional, direct or indirect, Even a 
person connected with the death in any way will not be allowed to 
inherit. 


2. Change of Religion 
Change of religion will immediately prevent mirath subject to certain 
conditions. The following Hadith emphasises on this point: 


spbenckl MSI Yy yiKSI! plat! Sys Ys 
“A Muslim cannot inherit an unbeliever and an unbeliever will not inherit a 
believer”, 


The majority of Muslim Jurists opine that a Muslim will not inherit 
his deceased relative who happens to be a non-Muslim and vice-versa. 
Supposing a Muslim husband dies leaving behind his Jewish or 
Christian wife, she will not inherit him but she will be entitled through 
Wassiyyah, which will not be more than one-third of the net estate. Some 
Jurists say that the share must not be more than the share of her co- 
Muslim wives of the deceased husband. 
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Some of the Sahabah like Mu‘adh bin Jabal, Muawiya bin Abu Sufyan 
and others are of the opinion that a Muslim will be allowed to inherit his 
non-Muslim relative, but a non-Muslim will not be allowed to inherit his 
Muslim relative. When Miawiya became a Caliph, he introduced this 
rule in his courts, and it continued during the period of the Umayyad 
dynasty until the time of'Umar bin‘abd‘al“Aziz who abolished the rule 
after proper consultations with the Muslim Jurists of that period. 

‘Those who had adopted his opinion based on the following principle: 


evaliy Vy tape pny 


“Islam increased and does not decrease” 


ite Jurists also supported the same view. As far as the 
inheritance between the followers of different non-Islamic religions are 
concerned, there are different opinions of the Jurists of different 
religions, Imam Malik and Imam Abmad bin Hanbal say that they will 
‘not inherit each other i.¢,, a Jew will inherit only a Jew, and a Christian 
will inherit only a Christian and so on, 

They base their view on the following: 


sceealhl ne Syl ga Ye 
“There will be no inheritance between two religions”. 


But Imim Abii Hanifah, Imam Shafi'i and Sufyan al-Thauri say that 
they will not look into the difference of their religions and will consider 
them as one nations. Thus a Jew will be able to inherit a Pagan and so 
on, 


The famous Jurist Qagi Shuraih Thn AbD Ya‘la and others have 
divided all the religions into the three following groups: 


I, Religion of Islam: Muslims will inherit each other; 

2. i Christianity, Judaism and Sabiuns; they will not inherit each 
other; 

3. The Zoroastrians and all other religions without any Divine 
Book will be treated as one group, and thus will inherit each other. 


As far as the inheritance of an apostate is concerned, whether he 
happens to be killed according to Hadd punishment or dies a normal 
death, the majority of the Jurists of Hijaz, as well as Imam Malik and 
Imam Shafi'i say that his estate will go to the public treasury basing their 
authority on the above quoted Hadith. 

But the Hanafi Jurists of Kufah and Basrah, the Sahabah like 


Sayyidna “Ali and Ibn Mas‘ud supported Imam Abu Hanifah and 
Sufysin al-Thauri say that he can be inherited by his relatives, They 
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arrive at this conclusion by applying Qiyds that since he is going to be 
inherited by Bair al-Mal (Muslim Treasury) because of his Islamic 
relationship, he is closer to his relatives than even to public treasury, 
because he has two relationships between him and his relatives while 
with the public treasury he has only one relationship which is Islam. 

Imam Abu Hanifah differentiates between a man and a womanin the 
case of apostacy. He says that ifa man became Muriad, his estate which 
he gained during the time when he was a Muslim will be inherited by his, 
Muslim Relatives, while the property which he gained while he changed 
his religion will go to public treasury 

But if a woman changes her religion, all her property will go to her 
relatives. Other Jurists do not make this kind of distinction between a 
man and a woman 


3. Slavery 

All Muslim Jurists agree that slavery is a bar to inheritance, They will 
not inherit and they will not be inherited. If a slave died he will not be 
inherited by his relatives. because he, as a slave, owned nothing since all 
that a slave owned belonged to his master and he himself was treated asa 
property. Islam made it a great reward to free slaves as a meritations act 
and included it in expiation (Kaffdrah). Thus there are no slaves today, 
hence the problem does not arise. 


4 Difference of Domicile *. * 

This impediment was added by Imam Abu Hanifah, and it is only 
applicable to the non-Muslims, i.¢., if a non-Muslim whois living in one 
country dies, his relatives living in another part of the world will not be 
allowed to come and inherit the property and other rights of the 
deceased, unless they are citizens of the same country. 


The Qur’anic Guidance on the Administration of the Estate 
of 2 Deceased Muslim 


Before distributing the estate of the deceased among heirs, it is 
required by Quranic injunctions first to settle the claims of debts and 
other rights of Allah and His servants on the deceased as well as the will 
that he has left behind. The Qur'an emphasises: 


8 9! Ges Comey Zine ws Jo 
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“The distribution in all cases is after the payment of legacies and debts.” 


Although the Qur'an mentions Wasiyyah before claims, but all the 
Companions and Muslim Jurists agree on the view that the debts 
attached to the specific property or to a specific part of the estate like 
mortgage (rahn), zakat_of crops and the zakét on animals should be 
settled first. The Maliki school also shares the same view. While other 
Jurists do not concern with Zakdr until after the other claim on the dead 
person is settled. 


a. The settlement of debts 

Normal debts means the debts that are not secured or 
specifically attached to the estate i.e. loans or any other unsettled 
debts. 

The Hanafi school divides debts into two groups: Firstly those 
debts which are proved by the admission of the dead person before 
the death-sickness (marad al-Maut) either in writing or by any 
other way, and secondly the debt which was mentioned by the 
admission of the dead person while on death-sickness. 

According to the Hanafi school, the first kind of debts must be 
settled first before the second one. It is likely that the dead person 
wanted to favour some of his relatives or the person who served 
him admitting the debt while on his death-bed. The other Jurists 
do not make this distinction. 

The Hanafi school says that the funeral expenses must be settled 
first, before anything is taken from the estate of the deceased. 
Supposing a person dies leaving his estate on Rahn (mortgage), the 
majority of Jurists say that the Rakn must be settled first, but the 
Henkel School opines that the funeral expenses will be considered 
first. 

The Zahiri on the contrary said that debts must be settled first 
because the funeral expenses is a responsibility of all the Muslims 
(Muslim Community) including the creditors. 

The Shafi'i say that the debts of Allah must be settled before the 
debts of individuals, while Imams Malik and Abu Hanifa say that 
the debts of the individuals must be settled before the debts of 
Allah. Imam Malik further stipulates that the Zakat will be paid 
only if it was requested by the deceased before his death.'* 
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b. Funeral expenses 

Islam preaches simplicity, particularly so when one dies. Every 
one is given a seamless shroud. Therefore, funeral expenses must 
be reasonable 3 

According to the Maliki school, where a wife dies leaving her 
husband, the husband is held responsible for her funcral expenses, 
If the man dies admittedly after her death, the responsibility will 
shift to the other surviving relatives who will inherit him: 

According to the Hanafi school, the husband is responsible fora 
wife’s funcral expenses even though he himself is dead and even if 
the wife is rich. _ 

Imam al-Shaibani says that if she is rich the funeral expenses will 
be paid out of her estate, but if she does not leave anything, the 
funeral expenses will be paid by her relatives because the marital 
relationship came to an end upon the death of her husband. 

In the Shafi'i school of thought if the husband is rich, he is 
responsible for funcral expenses. The husband is likely to become 
rich by inheriting her too, But if she is rich, the funeral expenses 
will be paid out of her estate but excluding the share of the 
husband. If she is not rich, and the husband is not likely to become 
rich by inheriting her, the funeral expenses will be paid from the 
little she has left including the share of the husband. if she had left 
nothing her relatives will bear the expense. If she has no relatives it 
will be paid from the public treasury 


c. Wassiyyah: Wills 

After taking our the funeral expenses and debts, i.c., the debts of 
the right of Allah and that of individuals, the Wasiyyah or the will 
will be carried out. The Wasiyyah will include all the gifts that are 
made during the death-sickness of the deceased, since the majority 
of the Jurists consider them all as wills. Both the wills and the gifts 
must not exceed the one-third of the estate of the deceased unless 
consented to by the heirs. 
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Chapter 18 


Shares of Each Heir 


The following details of the share of each sh under the 
Law of Mirath in Shariah. No other retig 
minute details as given in the Shari'ah, So 
this subject b; 
the huge volumes left by them for post 
learning these books came from the Prophet who once said that the 


rer 


nus Law 


aS given these 


uch work has been done on 


¢ Jurists over centuries that we are even surprised fo see 


rity. The encouragement of 


mastery of Law of inheritance equals to one half of the religious 
knowledge, We shall discuss and summarise these shares in the 
following pages. 
4. Shares Allotted to Parents 
1. The rights of parents are emphasised in various chapters of the 
Qur'an. As far as the shares of the p ts from the property left 
behind by their son is concerned, each one of them will have one-sixth 
of that which he has left if the deceased has left behind a child, If both 
dren, both father and mother 
es a sixth and the 


parents are alive and there also are chi 
take a sixth each. If one of them is alive, he or she 
Fest goes to children, 

2. If the deceased has left no child, and the parents are the only 
heirs, then his mother will get one-third and the father will get the 
remaining two-thirds. 

3, If the deceased has left no children but only sisters and brothers, 
his mother in that case will have one-sixth and the father gets the 


residue as the father excluded collaterals. 
4, The same overall principle, as we have seen before, that all 
distribution will take place only after the legacies and debts, including 
funeral expenses, are first paid out of the property left behind by the 
deceased 

5. The Qur'anic injunction also makes it very clear that both 
children and parents of the deceased always get some share if they 
survive, but this will be determined by the number of the heirs in the: 
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categories, Both parents and children are so equally near related to 
you, and in point of benefit either of this world or the next, one does 
not know which are nearest to us, as emphasised in this verse of the 
Holy Qur'an. Therefore these are settled portions ordained by Allah 
for them. 


The following Qur’dnic injunction is in respect of the shares of the 
husband or wife of the deceased: 
Sh Sy SG GS S138 815) 
| Ae is il! a i 
Mis cates) Haney ahs ya fSpi ibe Gaal 
Lajos sally Jb OS! 9! 7 diy 513 
Wp ogi Hing as yo SLT 9 vt 


“In what your wives Jeave, your share is a half, if they leave no child. But if they 
leave a child, you get a fourth after payment of legacies and debts. In what you 
leave, their (your wives) share is a fourth, if you leave no child, But if you leave a 
child, they get an eighth after payment of legacies and debts. If the man or woman 
Whose inheritance is in question, has neither ascendants nor descendants, but 
has left « (uterine) brother o¢ a sister each one of the two gets the sixth: but if more 
than two they share in a third, after payment of legaches and debts; so that no tons is 
furs to any one). Thus ts ordained by Allah and Allah is All-Knowing, Mos 
“orebearing™ ! 


Of the heirs there are some whose shares or portions have been fixed 
in the Qur'lin, These are called Ashab al-fard'id or “shares” as 
commonly translated, They are altogether twelve in number, four males 
and eight females: father, father's father how high soever, half-brother 
by the mother, the husband, the wife, daughter, son's daughter how low 
Soever, full sister, consanguine sister, uterine sister, mother, and true 
grandmother, that is, grandmother in whose line of relationship to the 
decease no false grandfather intervenes. 

The shares of the “sharers” in the inheritance are either one-half, one- 
fourth, one-eighth, two-thirds, one-third or one-sixth. The husband has 
one-fourth when there is a child or son’s child how low soever and one- 
half when there is no child of son's child; the wife has one-eighth when 
there is a child or son's child and one-fourth when not; the daughter's 
share is one-half when only one or more daughters and no son, they 
take two thirds when only one or more daughters and no son, they take 
two thirds between them; the son's daughter takes one-half if only one 
and there is no child or son's son; if there are two oF more son's 
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daughters they take two-thirds when there is no child or son’s sons; and 
the son’s daughter takes one-sixth when there is one daughter or a higher 
son's daughter and no son; the sister takes one-half when she is only one 
and there is no son or son’s son. If there are two or more sisters, they take 
two-thirds under the same circumstances; the consanguine sister takes 
one half when only one and there is no son, consanguine brother or 
sister; if there are two or more consanguine sisters under the same 
circumstance they take two-thirds and the consanguine sister takes one- 
sixth when there is one full sister but no son, etc., or consanguine 
brother; the mothers share is one-sixth when there is a child or son's 
child or two or more brothers or sisters and one-third when not, but she 
takes one-third only of the remainder after deducting the wife's or the 
husband's share when there is a wife or husband and the father; the true 
grandmother has one-sixth when she is not excluded the father takes 
one-sixth; the grandfather's share is one-sixth when he is not excluded 
and the uterine brother or sister gets one-sixth when only one and no 
child or sons child; father or true grandfather; and if there are two or 
more of them they will get two-thirds in the same circumstances. Under 
certain circumstances some of the sharers become residuaries or take 
both as sharers and residuaries, 


Father's Share 
In the case where father is coming with only mother and wife or 
husband, he will take the residuary after the share of wife and mother are 
given in accordance with the doctrine of Umariyyataini which will be 
explained later 
If there is nobody to inherit with him he will get the whole of the 
estate, The father also inherits , + R when there is a female issue. 


Mother's Share 


As it is the case of father with children, mother will also get one-sixth 
as her share. But, she will be entitled to one-sixth in the presence of two 
or more brothers and sisters even if they are Uterine, full, or 
consanguine or mixed, but one alone will not restrict her to one-sixth 

She will get one-third of the residuary share in the case where she is 
coming together with father and wife or husband. After taking away the 
share of husband or wife from the rest of the estate, she will get one-third 
while father will take the rest on the basis of the doctrine of 
Umariyyatani. With this discussion, it is essential for us to understand 
the case of Umariyyatani. 
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The Umariyyatani Case 


‘The case of Umariyyarani occurred during the Caliphate of Sayyidna 
“Umar, the second Caliph, when he decided a case regarding the 
inheritance between father, mother and husband, and again between 
father mother and wife, it is also referred to as A/-Gharrawani I!. 

The most important thing to note in this case is the share of a mother 
when there are: 


1, Mother, father and husband. 
2. Mother, father and wife. 


Tn normal circumstances, we have seen the shares of the mother is 
either 1/6 or 1/3 of the total estate. But taking into consideration the 
case of Umariyyatani, it will be different with the mother. In this case, 
the mother will take 1/3 of residue after taking away the shares of the 
wife, or the husband. 


FP H M F M w 
R % Hof RK R % of R Yo 


In the normal circumstancs, where there are father, mother and 
husband or wife, the shares will be like this: 


Fr H M F M Ww 
R % h R % % 
1 3 2 5 4 3 


When one looks carefully at the first example, one sees that the share 
of the mother is more than the share of the father. In the normal rule 
where a female is coming together with a male, the share of a male is to 
be double the share of a female as in the case of sons and daughters or 
brothers and sister ir the share to be equal as in the case of father and 
mother in the presence of children. 

In the second example also the normal rule did not apply, because the 
mother's share is so near to the share of the father, 

The majority of the Muslim Jurists say that the rule is not eminently 
by suitable to Muslims, Therefore the rule to be applied is that of 
Umariyyatani. If the husband or wife takes his or her share, whatever 
remaining should be divided between the father and the mother. 

The mother will get 1/3 while the father will take the rest, They 
referred to the Qur’anic verse which says that if the father inherits, the 
mother will get 1/3 while the father will take 2/3. This is applied only 
where two of them are going to inherit together, But in the case where 
they are coming with cither husband or wife, the mother will get 1/3 of 
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residue. Some Sahabah and the Jurists like Ibn‘Abbas, Daiid al-Zahiri, 
Sayyidna ‘Ali, Mu’adh bin Jabal and Qadi Shurail are of the opinion 
that the Qur’fnic rule must be left untouched. Qur’in says that the 
absence of children and brothers or sisters, the mother will get of the 
total estate, therefore, it must be applied as is commanded. 

Ibn Sirin agrees with Sayyidna‘Umar on the first example where 
father is coming with mother and husband, but he does not accept the 
second formula where the father comes with mother and wife because in 
that case, as he maintains, the father gets more than the mother 
Therefore the rule must be amended. 


F M H 

R Y ¥, according to Ibn ‘Abbas 

“4 4 6 

F M H 

R Yof R 4 according to Umariyyatani 
B. Shares Allotted to Children 


1. Whatever the parents leave after their death, their children and 
nearest kins have the rights over their property which should be 
shared according to the guidance from the Qu’ran 
2. The power of testamentary disposition extends over only one- 
third of the property; the remaining two-thirds are distributed among 
heirs. 
3. The Qur'Anic injunctions have made it clear that there is a share 
for men anda share for women, This is because the women and minor 
males were denied inheritance not only in pagan Arabia but also in 
the law of the Bible. According to Cheyne and Black's Encyclopaedia 
Biblica,"Women appear to have been universally and in every respect 
regarded as minors so far as rights of property went ~ only sons, not 
daughters, still less wives, can inherit”.? Looking at the Qur'anic 
injunctions it becomes clear that “the male will have as much as the 
portion of two females", As Sir Mubammad Iqbal has rightly 
remarked, this is not determined because of many inferiority inherent 
in her “but in view of her economic opportunities, and the place she 
occupies in the social structure of which she is a part and parcel’,’ 
He further says that while daughters according to Muslim law “is 
held to be full owner of the property given to her both by the father 
and the husband at the time of her marriage; while further she 
absolutely owns her dower money which may be prompt or deferred 
according to her own choice, and in the term of which she can hold 
possession of the whole of her husband's property till payment, the 
responsibility of maintaining her throughout her life is wholly thrown 
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on the husband. 
Besides, the Islamic Shari'ah has put greater economic 

responsibility on man while a woman's role is comparatively much 

lighter, 

4. But if among the off-springs of the deceased, the daughters are 

the only heirs, and they are more than two, they will have two-thirds 

of the share. If she is only one, she will have one-half. 

5. All distribution takes place only after the legacies and debts, 

including funeral expenses, have been paid. 


C. Shares Allotted to Husband and Wives 


The following shares are allotted according to the Qur‘inic 
injunctions in the above verse: 


1, When the wife dies, the husband takes half (14) of his deceased 
wife's property if she leaves no child. The residuaries get the rest of 
the property. 

2. If the deceased wife leaves a child, the husband gets only one- 
fourth (4) 

3. As we have seen before, the female share is generally half of the 
male share, The widow, therefore, gets one-fourth of her deceased 
husband's property, if he leaves no children, 

4, If he leaves children, the widow gets only one-eighth, 

5. If the widows are more than one, their collective share is one~ 
fourth if there are no children, But if there are children, their 
collective share is one-eighth from which they divide equally, The 
Bible was less kind to the widow as it does not place her among her 
husband's heirs. In Judaism, the Jewish widow was a charge on her 
apie or if she has no children, she would depend on her own 
family: 

6. The golden rule of inheritance still remains the same, That all 
distribution will only take place after the legacies and debts including 
funeral expenses are already paid. 


Husband will receive ¥, of the estate of the deceased in the absence of 
male or female children or son of daughters. He will get '/, in the 
presence of sons and daughters or son of son or daughter of son. 

The spouses will inherit each other subject to the following two 
conditions: Firstly the contract of their marriage should be a valid one. 
‘What is essential for the purpose of mirath is not the consummation of 
the marriage but the very contract of marriage. Any woman claiming the 
‘mirath has to prove the validity of her marriage in accordance to either 
Maliki school or any other Sunni school: The other schools say that the 
marriage must have been solemnized in accordance to their own schools 
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only 

According to the Maliki school, if a marriage is contracted during the 
death-sickness, neither of the spouses will be allowed to inherit after the 
death of one or the other. But some other Jurists say that if the contract 
is with the agreement of the other inheritors, the widow will be allowed 
to inherit. 

The other condition to be satisfied is that the spouses will have to 
prove that death, either in fact or by law, that means that they are 
together of in the case of a woman she has to prove that she is divorced 
but is still serving her‘iddah period and that the divorce is revocable 
(raj ‘i). If the divorce is given during Marad al-Maut (the death sickness) 
of the husband, she will be allowed to inherit, on presumption that the 
husband perhaps divorced her in order to prevent her from that right of 
inheritance. _ 

The Maliki school has taken quite a different view altogether; they say 
that the woman will inherit whether the divorce is revocable (Raj 'i) or 
not, or whether the husband intended to prevent her from her right of 
inheritance or not, or whether she is serving the'iddah period, or she has 
finished her‘iddah. If she has remarried to another husband, she will still 
be allowed to inherit the husband provided that he died due to sickness, 

The husband will not inherit her if the wife died in such condition. 
According to the Zahari school, if the divorce is final she will not be 
allowed to inherit, even if it is proved that the husband divorced her 
intentionally to prevent her from her right of inheritance. 

The Shafi'i school partly agrees with Zahiri school and partly with the 
Hanafi’s on this issue. The Hanafi view is that she will be entitled to 
inherit the husband if she is still serving her’iddah period. 

The Hanafi school holds that she will inherit even if she has finished 
her iddah provided that she did not get remarried. 

If the divorce has resulted due to the woman's request or due to 
compulsion, then one cannot be accused of preventing her from the 
mirath, It is interesting to note that Sayyidna Uthman gave mirath to 
the wife of ‘Abdulrahman Ibn Auf, and Sayyidna ‘Ali gave mirdrh to the 
wife of 'Uthman 

The following examples will help to further elucidate the shares: 


1, When a wife dies leaving her husband and other heirs the 
inheritance will be divided as follows. 


= =6 
= Equal Unity 
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2. 
Pp 

H s 

% R =4 

1 3 = Equal Unity 


3. When a husband dies leaving his wife and without issue, then the 


Child 4 


3 less than unity 


4, Suppose the husband leaves children the inheritance will be 
divided as follows: 


P 
WwW s out of 24 
Ys R 
1 7 = 24 equal unity 


5, Suppose there are no issues or issue and that the widows are more 
than one, the inheritance will be divided as follows: 


P 


4 wives No. 


3 


Child out of 24 


= 9 less than unity 


The problem is that how can we divide 3 to 4 widows? To avoid fractions 
we use ‘Tashih’, that is, 3% 4 (No. of widows) 12. Then I2divideby 4 
will get 4 
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Suppose there are issues? It will look like this 


4 Wives 
out of 4 


3 4 equal unity 


shih’ 4x 3 and 4x 2=63+ 12= 75. Each of the 
12 and the son will get 63 out of 75 nothing remaining 
D. Shares Allotted to Daughter of Daughters 

Daughter will receive if she is only one daughter in the absence of a 
son inheriting the father. But if there are two more daughters, they will 
receive 2/3 in the absence of a son. When a daughter is coming with son 
or sons they will inherit the sons will have double the share of daughters 


E. Shares Allotted to Daughter of Son 

Daughter of the son will inherit in the absence of the proper son and 
daughter, or, son of son who is in the same class with her or any son from 
upper class. But if the son is from lower class, he will not effect her, she 
will inherit 2/3 if there are two or more daughters in the absence of the 


Let's apply *T 
W she gets 3 


son, son of son, etc 
She will receive 1/6 share if there are one or more daughters in the 
presence of one proper daughter, or any daughter in the upper class 
Here the daughter of the son will take 1/6 after the proper daughter has 
taken her 1/2 share to complete the share of females, Which is 2/3 


Example one 


S D 
Here there is SS. SD of son \, 
S, SS, and SSS excluded 
@ Ss. D 
Here also no SS. %, D of son 


son 

daughter, SS, & SSS, \¥, of D of son of son 
3) Ss. D 

Here also there is S DS 

There is no 

S, D, SS, DSS, SSS DSSS 


If there is only SD she will get 1/2 and DSSS from lower class will 


receive 1/6 to complete 2/3 of the female share. 
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As an ASABA, she will inherit as together with a male, either from her 
class or from lower class to support her they will inherit on the principle 
of: 


ajolldi bas Jie iu, 


1. If there is SS of the same class they will inherit on the principle of 
Lil-Dhakar"* 
ss sD ss 2DS 


: % Y, each 


2. When she is supported by a male from lower class ¢.g., 


Ss sD % 
SS DS 
SSS 


In the above example, there is no son, but there are two daughters. In 
that case 2/3 is allocated to females. Since there are daughter of son and 
son of son of son, the SD will get nothing and the SSS will receive the 
share of ASABA. The Jurists are of the opinion that DS is closer than the 
S, hence it will be an injustice to exclude her and give share to the 
other who happens to be from lower class, Therefore, according to 
them, he will go and support her and they will inherit on the principle of 
“Lil-Dhakar”.’ The daughter of the son will be excluded totally in the 
presence of the son or any male child from the upper class, i.e., any male 
coming from the upper class will exclude all the other lower classes, 
whether they are male or female. 

Let us see the following examples to eludicate our point 


Zaid died and left behind 


1, 

Ss sD . sss 

% % ASABA 

x 

D sD ss SS 

% ASABA “Lil-Dhakar"" 
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4. A died leaving: 
H M F D sD ss 
" " \ Asaba 
3 2 6 =13 
12 

A died leaving 
w 2D 28D ssD sss 
s Y R 


A male child will support females who happen to be in the same class 
with him and also to those who are in the upper class 


F._ Shares Allotted to Uterine Brothers and Sisters 

The uterine brother or sister if he or she is only one, will receive 1/6in 
the absence of any child, whether son or son and daughter or SS or SD. 
If there are any of the children either male or female, they will exclude 
him or her 

Similarly, they will inherit with the ascendants of the deceased person. 
If they are two or more mixed, they will share equally from 1/3. 
Sometimes they share the 1/3 with full brothers or full sisters or with full 
brothers and sisters as in the following cases 


a) X died leaving behind: 


M 2FB 3US 
% R % 
b) 
H M 2uUs UB 3FB 
5 ‘ ' R 
6 2 4 0 
°) 
Ww H Us UB BFB 
% 4 % R 
4 3 
d) 
H 2 (2UB 2US.2FB 2FS) mixed 


y y y 


306 Shariah 


H M 2UB FB 
a i's % 

p 

H 2UB 2us mixed & 2FS 


This provides us with a proper case of ‘aw/. Whenever H..M.,2UB or 
US or 1UB or 2UB may come with full brother and full sister, they will 
share the 1/3. It is essential that there is a full brother so that he will 
agnatise them, In this case, if we follow the normal rule the division will 
occur as follows: 


H M 2UB or US [US or | UB FB & FS 
y 4, RO 


The Jurists are of the view that here it is unfair to give those who are 
having relationship with the deceased only from mother's side and still 
prevent those who are having the relationship on both sides. This is 
known as AL-HIMARIYYAH ot HAJARIYYAH oc YAMMIYYA. 

But where there is father or daughter of the son they will exclude both 
the full and uterine brothers, The grandfather will also exclude the 
uterine brothers and sisters. 

If there is only one uterine brother coming together with the full 
brother and sister, then it will be a straight forward case since UB will 
receive 1/6 and the rest will go with the full brother and sister as residue. 
The Jurists of Medina and Kifah differ in their opinions on this issue. 
Sayyidna Umar and Zaid bin Thabit, the two Companions, followed 
by the views of Imam Malik and Imam Shafi'i adopted the rule that 
when the UB or US is coming with the full brother and sisters, they will 
share the 1/3, They argue that how they can the less nearer brothers 
inherit preventing those who are nearer in relationship with the 
deceased. 

The other Companions of the Prophet like Sayyidna’. ‘All, Abdallah 
Ibn Mas‘tid and others followed by Imam Abii Hanifah, Imam Ahmad, 
Difiid al-Zahiri, Sufyn al-Thauri and others opposed the above view 
and said that the rule must be left as it is in the Qur'an, 

Allah has said in the Qur'an that the UB & $ are to get 1/3. Whatever 
femains will go to the full brothers as residue. No one should try to 
change this injunction. 

For example, in this case of: 


H M UB 10FB & 10S 


% % R = % 
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All the Muslim Jurists adopted the above case. The Hanafi school 
asked as to why the first group also adopted the same without applying 
Qiyas, while in this case too one UB is getting the same share as that of 30 
brothers and sisters? 


H M UB FB Ww 10UB B 
y j R 


3 4 


The other Jurists replied that they did not wish to interfere in such 
cases because sometimes the full brother gets more and sometimes he 
gets less, 

According to Ibn “Abbas, however, they will share according to the 
principle “To the male a portion equal to that of two females”." While 
other Jurists are of the opinion that they will share equally because the 
verse of the Qur'an in this regard begins with the message of equality and 
we should not end up with inequality 


Lips galy JS SSI 3 j Lay Sil 9) 21S B59 8; SE Sty, 
STI y 055 Ad ib be Si iglis Gu tut 


G. Shares Allotted to Full Brothers and Full Sisters 


1. If full sister is only one, she will inherit 1/2 in the absence of 
inheriting children, father or grandfather and full brother 

2. If there are two or more full sisters, they will share 2/3 in the 
absence of inheriting children, full brother, father, and grandfather, 
3. They will inherit as ASABA in the presence of full brothers and 
will divide according to the principle of “For male equal to that of 
two females” 

4. In the case where a full sister is coming with daughter or 
daughters or daughter of the son, she will inherit as an ASABA after 
taking their shares. This will be treated as an exceptional case 


D FS D 
y R=% % 
2D 2FS 2D D D 
ty R=% % % ‘ 


If one daughter or more are coming with full brother and also co- 
existing with uterine sisters, they will share the 1/3 equally in a joint 
group Al-Mas'alah al-Mushtarikah): 


H M UB FS 
\ ¥, 
% A h 


FB they share the 1/3 equally. 
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In the case where she comes with Grandfather, he will agnatise here as 
the full brother will do. 


‘The authority of giving sister residue if she comes with daughters is 
that of the Hadith which was narrated by ‘Abdallah bin Mas‘tid. He said 
that the Prophet (S,A.W.) decided a case where there were D and DS. He 
gave complete the share of the female which is 2/3. And the residue was 
given to full sister. 

Another authority is that, someone came to Abu Musa al Ash‘ari the 
Governor of Kiifah in the presence of Sulaiman Ibn Rabi‘ah, He asked 
Abii Miisa about the inheritance of D, DS and FS as to what each of 
them will get? The Governor replied that the daughter will get 1/2 and 
the sister will get the residue, and he excluded the DS, He asked the 
questioner to go and ask ‘Abdullah bin Mas‘iid to confirm this decision. 
When he informed ‘Abdallah bin Mas‘tid what the Governor had said, 
“Abdallah replied: 


“I would have gone astray if I were not one of those guided (by the Prophet). 1 
would adjudicate just as it was judged by the messenger of Allah. For the daughter, 
itis one half and for the daughter of the som is one sixth thus completing two-thirds 
Whatever is remaining will go to the sister” 


When they went and informed Abb Mis what ‘Abdallah bin Masud 
had said, Abu Musa told them not to ask him anything as far as that 
learned person (i.e. ‘Abdallah bin Mas‘ad) was alive among them. 

Mu'iz bin Jabal also decided a similar case during the days of the 
Prophet (S.A.W,) where there was a daughter and full sister. he gave 1/3 
to the daughter and the residue which was 1/4 to the full sister. 

‘Abdallah bin ‘Abbas differed with the rest of the Jurists in the case of 
Mirath of full sister. He said in a case where the full sister came with the 
daughter that she will not get anything, either as one of the Aghab al-Fard 
or as ASABA, He quoted the Qur’anic authority that ASABA will inherit 
only in the absence of the children, and in this case there was already a 
child. As far as the ASABA are concerned, they must be male or both the 
male and female. He will not allow only a female alone to act as ASABA, 
because it will then be contrary to the Qur'anic injunction. He once 
decided a case of a D and FS and gave the D 1/2.and excluded the FS. At 
this point, when he was told that Sayyidna ‘Umar had decided such a 
case and gave D 1/2 and FS 1/2, Ibn ‘Abbas said that the decision of 
Sayyidna ‘Umar will not bind him, since there is the authority of the 
Qur'an to be followed. 


H. Shares Allotted to Consanguine Sister 
J. In the absence of children, father, full brother or sister, and 
consanguine brother, the consanguine sister will receive 1/2. 
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2. If they are two or more, they will receive 2/3 provided they are 


not excluded and not agnatised. 

3. If the presence of one full sister, they will receive 1/6. 

4. Jf she is agnatised by consanguine brother, she will share as 
ASABA. 

She will be excluded by S, SS, F, FB, 2FS. one full sister if she is 
acting as ASABA and daughter or daughter of the son, and also if they 
are not agnatised by either consanguine brother or grandfather. 
She can inherit as ASABA when she comes with con-brother, or 

grandfather, or with D or DS int he absence of full sister: 


2D 2D cs 2D FS cs 

%, R=% % R=} R=% EX. 
Supposing a man died leaving 

FS 10CS —(‘4) to complete the % of of the woman 


5. She will inherit as ASABA when she comes with grandfather. The 
grandfather will agnatise her, but he will do it only if she is going to 
get something. 


H cs GF 
2FS. CS 2FSCOS”sCB 2FS CS: GF 
4 0 R ° 

R 


1. The Share Alloued to Grandmother 

Grandmother will inherit 1/6 of the total estate and their number 
must not exceed four. They may be grandmothers either paternal or 
maternal, i.c., mother of the mother and her mother, and mother of the 
father and her mother, This definition of grandmother is according to 
the Maliki school. Although the Hanafi schoo! limits the category of 
grandmothers who will inherit to the mother of the father, the mother of 
the mother and the mother of the father of the father. 

According to Imam Malik the grandmothers cannot be more than 
two, and where there are two of them, they will share the 1/6, The 
Hanafi school, on the other hand, says that there is a possibility of 
having three grandmothers coming together and still they will share the 
1/6. As for example: 


M/MM (They will all share the 1/6 according to the Hanafi school.) 


M/MF 
M/FF. 
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The Maliki school excludes MFF but agrees with the Hanafi school 
on MMM they say that this is in accordance with the Sunnah of the 
Prophet (s.4.W.). About the MMF Imam Malik agrees with the Ijtihad of 
Sayyidna‘ Umar who allowed the MMM and the MMF to share the 1/6. 
But for the MMF, he said that she was not going to inherit because there 
Was no authority available on this. The Maliki view of pz>venting MFF 
from inheritance seems to be contrary to the opinions of the great 
Sahabah like Zaid bin Thabit, Sayyidad Ali and Ibn ‘Abbas and also the 
Hanafi Jurists 

Those who can exclude the grandmother are 


Mother will exclude MM and MF and their mothers; 

ather will exclude only MF and her mothers, but will not 
exclude MM or her mothers; 

3, The nearer from the mother side, i.c.. MM and her mother will 
exclude those who are remote from the mother’s side and also from 
the father’s side. 


1, 
2 


According to the Hanafi school, the nearer the relation will exclude all 
those who are remote from any other side although the Maliki school 
takes quite a different view, This argument is based on the degree of 
relationship. 

‘The Maliki school, on the contrary, says that the person inheriting 
through the process of /jtihad cannot exclude one who is inheriting in 
accordance with the Sunnah, i.c., MMF will inherit according to Jjshad 
while MMM will inherit according to the Sunnah of the Prophet (.A.W.). 
The different of opinion in mind, is merely marginal 


J. Share Allotted to Grandfather 


1, If the grandfather is the sole survivor, he will get the whole of the 
estate. 
2 


2. If the grandfather comes with other male issues, ¢.g., son, son of 
son, he will inherit 1/6 of the net estate. 

3. If he comes with female issues, e.g. daughter, daughter of son, he 
will be entitled to 1/6 + residue. 

4. If he comes with brothers whether full or consanguine and/or 
sisters, he will be left to his choice, either to take 1/3 of the estate or to 


be treated as brother. For example if he chooses to be counted as 
brother: 


GF FB SONB GF GF 2FS 
y 


h % 4 % 


In the above example he is treated as a brother since it is more 
advantageous for him to be treated in that way. 
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But if he is coming with 2FB or Cons, or 4FS or Cons, it will be the 
same whether he choses to be a brother or to take 1/3ashis share, But 
in the case where he is coming with more than 2FB or more than 4FS 
or Cons, he is going to be given the share that suits him the most 
5. Supposing he is coming together with the group of both FB and 
Cons B, he will either take 1/3 or be counted as a brother, but here 
although the Cons B will not inherit because he is excluded by the full 
brother, still the full brother will count him on his side in order to 
prevent the grandfather from getting more than 1/3. As for example: 


GE FB CONSB 
If he is counted as brother, when they share equally but the full 
brother will go round and receive the share of the consanguine because 
he will not inherit in the presence of FB. 
As for example 
CONB 


GF FS 


In this case, after every one of them has got his share, the full sister will 
go back and insist that she must get her specific share as specified in the 
Qur'an. Thus she will reduce the share of CMB to make her own 1/2 
share 1/2, and the CNB will be left with 1/10 as residue, The case will 
then be like this: 

GF FS CNB 
% y R= Yo 


6. Ifthe grandfather is coming with other Qur’anic sharers he will 
be entitled to the best of the three things: 


a) 1/6 of the total estate; or i 
b) 1/3 of the residue after the other Qur‘anic sharers have 
received their shares; or 

¢) he will be counted as brother. 


GF FB Ww GF FB Ww 
‘ R /, y of R ‘ 
R 
2 7 3 1 2 1 
ra 4 
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1 
GE FB w 

% Ye 
3 663 

8 

As a brother, it is better for him. 
2. 
GF FB M H 
% R y h 
1 0 2 3 


6 


In this case having this 1/6 is better for him, 


2D FB GF 2D FB GF 

4; R % h % 

4 ! 1 4 1 1 
6 6 


All these examples are according to the decisions of Zaid bin Thabit 
and Malik bin Anas 
M FS GF 
3 2 
9 
In the case where Grandfather is coming with full sisters or 
consanguine sisters, the shares will be as follows 


1 
M GF FS or CONS 
* R 

This is according to Imam Malik and Zaid bin Thabit 
e 
M GF FS or CON: 
% R EX 


This is according to Sayyidna Abbbakar and ‘Abdallah bin ‘Abbas 


3 
M GF FS or CONS 


R 4 
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This is according to Sayyidna ‘Ali, 
Imam Malik is of the view that w 
she will not inhi 


na sister comes with grandfather, 
as Sabib-al-Fard, but she will be agnatised by the 


grandfather in the following order 


H M GE FS 


(Lil-Dhakar) 


As far as the Maliki is concerned, it does not give grandfather 
anything less than 1/6 and in the above case the residue will be 1/6. In 


this case the grandfather will get in reality something less than 1/6. 
Imam Mi s that she will be given her specific share and the 
grandfather will be given his own share which is 1/6. All of them will 


then bring their shares together and add them and then divide according 


the principle of “For male equal to two females™."" In this following 
order. 
AKDARIYYA. 
H M Gi FS 


They will add 1/2 and 1/6 together and then divide it 
Lil-Dhakar: i.e. Male will have equal to two females 


H M GI FS 


2FS 


If the grandfather is coming with FB, the case will be treated 
differently when he comes with FS. 


H M GE FB 
R=0 


In this case the GF must be given his 1/6 which will not be shared with 
FB. Since the R = 0, the FB will get nothing. 


According to Sayyidna ‘Umar 
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H FS GF M 


This is in fact a case of “Awl. 
In the case where there is: 


H M GF CONB UB 
vA % R= Ex Ex. 


This is the view of Imm Malik which is known as “shubh al-Malik” 
In this case Imim Malik differed from Zaid bin Thabit as follows: 


H M HG CONB UB 
4 % % R= Ex. 


In such a case the grandfather will not allow the Cons B to take the 
residue, due to the presence of the grandfather, the Cons Brother is 
getting something since grandfather excluded the Uterine brother, Since 
he will get nothing due to his absence, be will get nothing even in his 
presence 
K. Shares Allotied to the Kalalah 

allah are those who inherit the deceased who dies leaving neither 
ascendants nor descendants. The word Kaldlah, according to Sayyidna 
‘Umar, the second Caliph, was difficult to define since it was not defined 
in the life-time of the Prophet. The Caliph'Umar wished that the Holy 
Prophet had defined these three terms. One is concerning Khilafah, the 
second is concerning Riba (usury) and the third is Kaldlah. It is 
concerned with the inheritance of a person who has left no descendants 
or ascendants however distant, but only collaterals with or without a 
widow or a dower. If there is a widow or widower surviving, she or he 
takes the share as already defined, before the collaterals come in 

If the deceased has left no ascendants or descendants but has only left 
4 brother or a sister, cach one of them gets one-sixth of the property. 

But, if there are more than two, they divide equally out of one-third. 


The Concept of ‘Aw! 


“Awl was neither known nor practiced during the time of the Prophet 
(S.AW.) or during the Caliphate of Sayyidna Abubakar, the first 
Caliph, Such a case arose during the time of Sayyidna‘Umar the second 
Caliph, who decided it after the consultation and agreement of the 
Sahabah (the Companions of the Prophet). 

‘The first case that came to Sayyidna' Umar concerned the inheritance 
when there were two full sisters, and a husband Sayyidna’ Umar said: 
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“Ry Al 


th. 1 do not know which of you Allah has put first and which comes next” 


vyidna' Umar then invited the Companions of the Prophet ($,A.W.) 
and asked their advise on this case, saying that if he gave the two sisters 
their specified share, the husband will not get his specified share, but if 
he gives the husband his share, the sisters will not get their share 

What should he do? There are differences of opinions as to who 
suggested “Aw/. Some say that it was Companion ‘Abbas, while others 
said it wats Sayyidn’ ‘Ali some others say that it was Zaid bin Thabit 
who suggested “Aw/, 

The case of ‘Aw/ is suggested in a hypothetical proposition that if a 
man died leaving six dirhams, and there were two people claiming their 
debt from the estate, one of them is claiming three dirhams and the other 
is claiming four dirhams, we have to adopt the rule of bankruptey and 
divide it proportionally, Sayyidna ‘Umar then agreed to. this 
proposition. Then Al‘Abbas said: “This is then the rule to be applied 
here”. Husband will get 1/2 and the two full sisters will get 2/3 


H 2FS 


Therefore, the husband gets 3/7 and the two full sisters 4/7. 

Some said the first case of ‘aw/ was that of H FS US and others said H 
FS M 

All the Sababah (Companions) agreed with the case except Ibn 
Abbiis, after the death of Sayyidna‘Umar. When asked why he did not 
discuss it with’ Umar during his life time, his reply was that it was because 
of Umar's personality and the respect he had for him. He was then asked 
what was his solution in such a case, Ibn‘Abbis replied saying that some 
time, some of the heirs inherit as 4shab al faraid like mother, husband 
and wife. They will be given priority in the matter of inheritance 
Sometimes, sisters too inherit as Ashab al faraid and sometimes as asaba 
and sometimes they are excluded totally, Others, like uterine brothers 
and sisters if they are not inheriting as ashab al faraid they will also be 
excluded totally. He then said, I swear by Allah, if Umar had given 
priority to those whom Allah had given priority, and delayed those 
whom Allah has delayed, there would not arise any problem of ‘Aw/ at 
all, Tbn ‘Abbas said, those whom Allah has given priority are those who 
inherit as eshab al faraid. If they shift from a specific share, they will go 
to a specific share, and those who will be transferred from a specific 
share to something less than that i.e. to asaba, they are those who are 
delayed. 
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Ibn Shihab al-Zubri said that if the decision of Ibn “Abbas was not 
preceded by judicial authority of Sayyidna “Umar, nobody will differ 
with Ibn ‘Abbas. 

In the case where the shares of heirs are less than the estate, the 
priniple of a/-radd will be adopted. 

In the case where the shares are more than the As/ (original estate), 
‘Awl will be applied. The total of the shares then will be used as a new 
Asl, €.8, 

! 


2FS ——_H original as/ is 6 and the new asl is 7 


M US {original as/ is 6, and the new 
% h asl is 9) 
1 1=9 
3 
4 2F M 2US (original as! is 6, and the new 
% 4, , 4 asl is 10), 
3 4 1 2=10 


4. Jurists observed that out of seven as/ is only in 6, 12, and 24; that is 
where ‘aw! will occur 


H 2FS 2US M 


This is known as “‘a/-Shuraihiyyah" decided by Qadi Shuraih, 


2p M F 

This case is known as “a/-Minbarriyyah” decided by Sayyidna ‘Ail 
The following provides a good example of Radd: 

D Ds W M 

% Y% ‘ % al oh 

12 4 5 o 23 

This is the case of radd, because, in this case, the total of the inheritors 
are less than the as/ 

The following are examples of Tasit: 

Ww D 2FS 

y, R 
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(Ag 8 in order to give every sister her share multiply every number plus 
the asf by 2 in order to give every one of his own share.) 
As for example ag/ 8 is mulitplicd by 2 as/is 16. Therefore, every sister 


will get 3 as her share. 


Ww D 2FS 
. R 
8 6 
8DS M F 
‘ xR 
4 11 1 
8 2 2 


is 12. Each D will get one out of 12 


4s] is 6 is multiplied by 
H SPS 


Ast is 6, new asi is multiplied by 5. Therefore, as! is 35. Each full sister 
will get 4/35, 


FDS 3GM  3FS 
, R 

4 1 1 

2 ; 3 


As! is 6 is multiplied by 3 ag! is 18. Therefore everyone will get his 
share. 


6DS 2GM_ _-3FS 


5 h R 
4 i 1 
12 3 3 


Asl is 6 multiplied by 3 asf is 18. Therefore everyone of them will get 
his own share. 


AW 4FS 4FB 
f % R 
36 24 84 


Asl is 12 mulitplied by 12 asl is 144, 
Each of the 4FB will get 14/84 
Each of the 4FB will get 7/84 
Each of the 3GM will get 8/84 
Each of the 4W_ will get 8/84 
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36M 4W 2UBSCB 
Y% % % R 
2 3 4 3 
0 15 20 15 


Asl is 12 multiplied by 5 ast is 60. 
Representation to the Estate of Deceased Man 


Professor Anderson, in his book /slamic Law in the Modern World" 
has unjustly criticised the rule against representation as causing much 
hardship. He thinks that this rule is pre-Qur'anic origin, which is not 
true at all. The reason why this rule was not over-ruled by the Prophet 
ys Anderson, was that he himself was debarred from succeeding to his 
grandfather, Thus, in order he might not be suspected of personal, bias 
or motives, he did not change the rule. 1 wonder from where did 
Professor Anderson bring this argument which is not at all convincing. 
There are many things which the Prophet did, even at the cost of being 
assumed biased, provided he once became guided or convinced that the 
thing was for the good. For example, he said that nobody will succeed 
him as whatever a Prophet of Allah leaves is for the poor. 

In fact, the more plausible reason behind the survival of the rule 
ainst representation seems to be the fact that the law of inheritance in 
Islam is very much connected with the provisions of wills and gifts, anda 
defect in one may be corrected by another. Thus, a person who has been 
adversely affected by this rule may be compensated by a gift or bequest. 

But there may arise, situations in which the execution of a gift or will 
may not be possible, In such cases, the rule against representation may 
really cause hardship. Take the example of a grandfather who dies 
suddenly as a result of heart collapse. So common these days, and could 
not find time to make a gift or bequest in favour of a son of his pre- 
deceased son, According to Muslim Law, the son of a pre-deceased son 
gets nothing of his grandfather's estate. Now the grandson is wholly 
dependent upon the mercy of other relatives who have inherited. If they 
chose to ignore him, the grandson could do nothing. In such cases there 
is a need to do something to protect the said grandson. But this must not 
contrary to the provision of the Shariah. 

In recent years, several Islamic countries have made provisions to 
mitigate hardships of the son of a pre-deceased son. Such provisions 
were enacted by Egypt, then by Syria, followed by Morocco and 
Pakistan. The first three mentioned countries envolved a system of 
“obligatory Bequests’, Under this heading, the “Egyptian Law of 
Testamentary Dispostion”, for example, provides that a grandfather 
must make @ bequest to grand-children of their pre-deceased children. 
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This bequest should be of what the pre 
inherited, on intestacy, had he survived. 

It has been provided that such “obligatory Bequests” (Wa-siyah al- 
Wajib) should not exceed the bequeathable third. In case the 
grandparent fails to make such a bequest, its existence would be 
presumed by the court. The “obligatory Bequests" have a priority over 
the regular bequests 

In Morocco, such “obligatory Bequests” operate only in favour of the 
child of a pre-deceased son, and not of daughter. This is rather strange. 
In the matter of inheritance, the daughters have the right. If something is 
done to remedy the son, the same must apply to the daughter 

In Pakistan, section 4 of the Muslim Family Laws Ordinance, 1961 
provides 


eased child would have 


“in the event of the death of any son or daughter of the propositus 
before the opening of succession, the children of such son or 
daughter, if any, living at the time the succession opens, shall per 
stripes receive a share equivalent to the share which such son or 
daughter, as the case may be would have received if alive,” 


This is a pure innovation (“Bid'ah) and goes contrary to the spirit of the 
Shari'ah 


Rules of Exclusion from Inheritance 


According to the principles of the Shari ah exclusion is based on three 
main principles 


1, “Nearer in degree excluded one who is remoter”. (¢.g., excludes 
son's son; father excluded grandfather). 

2. “A person who is related to the deceased through another is 
excluded by the presence of latter”. (¢.g., father excludes brother.) 
There is however one exception to this rule, That isa mother does not 
exclude brother or sister. 

3. “Full blood excludes half blood”. (¢.g., full sister excludes 
consanguine sister.) The exception to this rule is that the uterine 
relations are not excluded on this ground 


The total exclusions under the Shari'ah will be enforced on the 
following grounds: 


a) Change of Religion: According to the Shari'ah a non-Muslim 
cannot inherit from a Muslim, If 2 Muslim changes his or her 
religion, he or she is excluded from inheritance. 

b) If one causes the death of another either intentionally or 
unintentionally, he cannot inherit from the deceased. There is a 
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difference between the Hanafi and Maliki Legal systems. The 
Aanafissay that if an act is committed by an infant or insane person 
which causes the death of another person, this does not exclude 
such an infant or an insane person from inheritance. 

Moreover, the act causing the death should be of direct nature; 
for example, when a person has dug a well into which another falls, 
or placed a stone on the road against which another stumbles and 
is killed in consequence are not sufficient causes for exclusion, 


‘The Maliki Jurists say that one who intentionally kills or causes 
the death of another, directly or indirectly, will be precluded from 
any right to inherit from him, while one who kills another by 
accident, even by a direct act, such as shooting a pistol or flinginga 
bomb, will not suffer any such deprivation. 

Shids say that the homicide must be intentional, but the absence 
of intention should be clearly proved, 3 
¢) Slavery; Both under the Shia and Sunni Laws, the status of 
slavery is a bar to succession, although this does not apply 
nowadays, since the institution of slavery is abolished world over. 
d) dilegitimacy: A bastard, in Hanafi Law, cannot inherit from 
the father; he could, however, do so from the side of the mother. 

In the Shi‘ites, on the other hand, illegitimacy acts as a factor for 
total exclusion, and a bastard is not allowed to inherit either from 
mother or father. A distinction is, however, drawn between a child 
of fornication and a child whose parentage has been disallowed by 
the father, that is, a child of impercation. In the case of fornication, 
the child is excluded from inheritance; while a child of 
impereation, is allowed to inherit from the side of the mother. The 
Sunni Law does not recognise this distinction, The child of 
fornication and impercation are both regarded as illegitimate, and 
inherit from the mother's side, 

Likewise, the son of a uterine brother does not inherit. And a 
germane brother excludes a consanguine brother who is preferred 
to the son of a germane brother takes precedence over the sonofa 
consanguine brother, And, the son of a consanguine brother 
excludes a consanguine paternal uncle, Further, the consanguine 
paternal uncle excludes the son of a germane paternal uncle. 
Further, the son of a germane paternal uncle excludes the son of a 
consanguine paternal uncle. This is so, that the nearer excludes the 
more remote,!? 


The children of sisters, however the strength of the bloodtitle, do not 
inherit, nor can the offspring of daughters, the same rule applies to the 
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daughters of the brother, however the strength of the blood-tie, nor can 
the daughters of the paternal uncle, Furthermore the maternal 
grandmother does not inherit, nor can the paternal uterine uncle. 
Similarly, a slave or anyone not completely emancipated cannot 
inherit,’ 

Nor can there be mutual right of inheritance between a Muslim anda 
non-Muslim, The following persons also do not inherit. These are; the 
son of the uterine brother, the maternal grandfather, the mother of the 
mother’s father, the father; that is the deceased's father, Also uterine 
brothers do not inherit if they co-exist with the paternal grandfather; nor 
can they inherit in the presence of the agnatic descendent, male or 
female, The sibling also do not inherit in the presence of the paternal 
grandfather. Also the heir who caused the death of the deceased 
intentionally does not inherit in the estate nor in the blood-wit, nor can 
he inherit in the blood-wit in the case of an accidental killing, but can 
inherit from the estate. Whoever is disqualified to inherit from an estate, 
cannot himself exclude others.'* 

A woman repudiated three times by her husband who is in his death 
sickness, shall inherit the husband if he dies in that sickness, but the 
husband himself cannot inherit her. Similarly she can still inhrit him, 
even if it was a single repudiation if he happens to die from that illness; 
and even if she has completed her /dda penod. In the event of a person in 
good health repudiating his wife once, there shall be mutual inheritence 
between them should either of them die before she completed the period 
of Idda. But there can be no mutual inheritance, should either of them 
die, after she completed the'iddah period.'* 

Where a man in his death sickness married a woman; and if either 
should die, there can be no mutual inheritence. 

The mother’s mother is entitled to one-sixth in the net estate so is the 
father’s mother, but if they co-exist, then they share the one-sixth. But 
when the mother's mother is nearer in degree then she is given priority, 
because the share is given to her by the text. But where the paternal 
grandmother is nearer in degree both shall share the one-sixth equally.'* 

According to Malik more than two grandmother's cannot inherit, He 
allows only the father’s mother and the mother’s mother, how high 
soever."” 

However, it is reported that Zaid Ibn Thabit had allowed three 
grandmothers to inherit. That is one from the side of the mother and two 
from the father’s side. They are the mother's mother, the father's 
father’s mother. But it has not been noticed as part of the practice of the 
rightly guided Caliphs to allow more than two grandmothers to 
inherit.'* 
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Al-Hajb wal Haram: 
Prevention from Inheritance 


Hajb means prevention. In Shari‘ah, the term is used where a person is 
prevented from mirath because of some impediments. One who comes 
under this category will either be totally or partially excluded. The total 
exclusion is called “Haj Harmani" and the partial exclusion is termed 
“Hajb Nafsani’. According to Muslim Jurists, the total exclusion does 
not apply to sons and daughter's father, and mother, and husband and 
wife. But the others will be subject to total exclusion, ¢.g., the daughter 
of the son in presence of son or two daughters; brothers from father's 
side or grandfather's side and so on, It is also the view of the Jurists that 
ifan heir is excluded on the ground of impediment, he will be considered 
as if he does not exist at all. His physical presence will not effect others. 
As for example, if there is a mother and two Christian brothers, they will 
not prevent mother from getting 1/3, but if the brothers are Muslims 
they are only prevented partially by the presence of the father. They will 
thus pull her from the range of 1/3 to the range of 1/6, 

‘Abdullah bin Mas*‘id says that the presence of either one who is 
prevented totally or partially will effect the other, e.g., son who had 
murdered someone, will effect the others, In a case where there are son, 
mother and father, the presence of the son who has killed will effect them 
and will bring them down to the area of one sixth. 


The Scheme of Al-Radd (Return) 


After giving away the shares of the sharers, if there is any residue left 
and there is no residuary heir, the residue reverts to the sharers in 
Proportion to their shares. This is called Radd in Shari'ah 

The Jurists have differences of opinion on the question of af-Radd. 
Some of them are of the view that the residue will go to public treasury 
(Bait al-Mal) in the case of Radd while others say that it will be divided 
among the Qur'anic sharers. 

Zaid bin Thabit was of the opinion that where the Radd is applied the 
residue will go to the public treasury. Imam Malik has adopted this 
opinion. Imam Shafi'i and Tbn Hazm also agree with the same view. 
They have said that Allah has specified for every heir his specific share 
ae Qur'an. If we add anything to it, we are exceeding the laws of 

jah. 

Imam Shafiti says that in the verses of the Qur'an, Allah has 
mentioned sister and has given her a maximum of 1/2 if she is alone. If 
she is given the total share by applying Radd, we are in fact acting 
completely against the clear rule of the Qur'an, 

The majority of the Companions of the Prophet and the Tabran and 


s 
& 
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Imams Abi Hnifa and Ahmad bin Hanbal as well as the Shi'ites have 
adopted the principle of Radd, They quote the following verse as their 
authority 

Jurists who adopted Radd said that the remainder will go to Qur'anic 
heirs excluding spouses. The Hanafi Jurists take a different view and say 
that if we don’t find anybody other than the spouses, it is better to give 
them the remainder, rather than giving it away to the Bait al-Mal. 

Sayyidna ‘Uthmiin bin ‘Affan and Jabir ibn Zaid are of the opinion that 
we should apply Radd to all the Qur'nic heirs including the spouses, 

‘Abdallah bin Mas'iid says that we should apply Radd but should 
exclude spouses, daughter of the son in the presence of proper daughter, 
Uterine sisters and brothers in the presence of mother. Consanguine 
sister in the presence of full sister and the grandmother, ‘Abdallah bin 
‘Abbas, on the contrary, excluded spouses and the grandmother. The 
following examples will explain the scheme better: 


Example 


If X died leaving only one Qur'anic heir, i.¢., daughter, she will take 
1/2 as a Qur'inic share and 1/2 by way of Radd. 


Example 2: 


Where there are more than one Qur’anic sharers who are in the same 
category, i.e., two daughters, they will take the entire estate 1/2 each. 


Example 3 
Where there is more than one person but of different categories, ¢,g.: 


D DS M asl =6 


\ 
1 = 5 divided: by 5 


Example 4 
In the case where there is a spouse involved is the most difficult of all 
problems, ie 


H D or w D 
%, YxR % 4xR 
H D M 

Y Ys % 2 

3 6 2 il 

1 3 
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1 4X3 MS 
% ¥, multiplied all by 4 to remove 

<4 4 9: 3 the fraction asl = 16 
Example 5. 
Ww M 3D 
hs Y, ¥ 24 
3 4 16 2 
1 78 

1 Y4X7 4x7 

1 % it, multiply by $ 

$Scamah 84 asi = 40 mulitply by 3 

is 2 84 120 
Example 6: 
Ww ous 
te Yy 12 
3 4 9 

3 4 
1 Ix 2xh 
1 1 2 4 


Dhaw Al-Arham: Uterine Relations 


The Dhaw al-Arham or Uterine heirs are those who are neither 
Qur'dnic sharers nor the residuary or agnetic heris, Dhaw al- Aram 
literally means kindred who are female agnates and cognates, whether 
male or female, The Dhaw a/-Arham forma vast and complicated class of 
heirs. 


The Dhaw al-Arham, therefore, constitute the following 


Descendants: 
1. Daughter, children and her descendants. 
2. Children of son’s daughter, however h.L.s. and their descendants. 


Ascendants. 
3. False grandfathers, h.h.s. 
4, False grandmothers h.h.s. 
5, Full brother's daughters and their descendants. 
6. Consanguine brother's daughters and their descendants 


Descendants Grandparents, True or False: 


8. Full paternal aunt and her descendants. 
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9. Consanguine paternal aunt and her descendants 

10. Uterine paternal uncles and aunts and their descendants 

11. Full paternal uncle’s daughters and their descendants, 

12. Consanguine paternal uncle's daughters and their descendants. 
13. Uterine paternal uncle's children and their descendants. 


The famous learned Companions of the Prophet like Zaid bin Thabit 
as well as jurists like Imam Malik, Shafi‘i and Zahiri are of the opinion 
that these Dhaw al-Arham have no place in Islamic scheme of Mirath 
Hence, they will not inherit in any circumstances. The majority of the 


Sahabah, the Jurists of Kifah and Basrah including Imim Abit 
Hanifah, on the contrary saye Dhaw  al-Arhdm will inherit. Imam 
Malik, Imm Shafi'i and other Jurist’s opinions are rigid sinee they say 
that the question of shares of mirath canot be settled by the use of Qiyas 
or analogical deduction. It must be based on the Qur'an, the Sunnah and 


Ijma‘or the consensus of opinion of the’ U/amd. Hanafi Jurists also base 
their argument on the Qur'an the Sunnah and Jima. They maintain that 
in the Qur'dn, the following verse speaks of the rights of Dhawa al- 
Arham. 


Ap ae ses Ilo AU GS 3 yas Joo! pperans slay! Iplglye 
‘OHA y tally Jp ee asa Lally Fg Bly Sally! 


A Missing Person's (Mafqad) Right of Inheritance 


When someone is missing and his whereabouts cannot be traced what 
will happen to his property? 

The Muslim Jurists say that according to the concept Istis‘hab we 
shall presume that the person is still alive until the contrary is proved 
According to rules governing mirath, no one is going to be inherited 
until he is definitely proved dead, and no one will be allowed to inherit 
until it is proved that he is still alive when the prepositus died, Therefore 
according to Istis’hab the person is not to be inherited until his death is 
declared either by evidence or by a decree of a Court 

About the missing heir, Imam Malik and Abi Hanifah say that if his 
relative dies after he is declared missing until he is declared dead, he has 
no entitlement to inherit, but he will surely inherit those of his relatives 
who died before he was declared missing. As far as his own estate is 
concerned, it is to be kept until he is declared dead. It is after declaration 
that his relatives will inherit, _ 

According to Imam Shafi'i and Ahmad bin Hanbal, the missing 
person will be entitled to inherit all his relatives who have passed away 
after him, his share is to be added to his original property until the time 
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when court declares him dead. Imams Malik and Abii Hanifah say that 
the evidence of /stis‘hab is considered only as a shield to protect his 
estate, but will not entitle him to inherit others; but Imam Shafi‘i and 
Imam Almad bin Hanbal say it helps to protect his estate as well as gives 
him right to inherit others. 

It will be both a shield as well as a sword. If such a case arises, it can be 
solved in two ways. If we assume that the missing person is either alive or 
dead, and his daughter dies leaving husband, mother, father’s sister and 
father who missing, the following sharing will take place 


H M Fs F (who is missing) 
% % ex RofR 6 
of R 
3 1 0 2 
% y y 0 6 
3 2 3 0 8 


(assuming that he is dead) 


In the above case we adopt the as/ to be 24 and multiply the first one 
with 4 and the second one with 3 and give every one his minimum share 
If a missing person is alive, the shares will be divided as follows 


H M FS F (who is missing) 
% % x Rof R 
of R 
3 1 t) 2 6x4 
12 4 0 8 24 
3 2 3 t 8x3 
9 6 9 0 24 


In the above case we presume that the missing person is alive and his 
share is to be reserved until he is declared dead. The husband will get 9 as 
his minimum share, the mother will get 4 as her minimum share and the 
full sister will be excluded by the father 
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Chapter 19 


Disposal of Property 


A. Wasiyyah: Bequest 


In the Jahiliyyah period, before Islam, Arabs disposed of their property 
as they liked as no law concerning bequest or inheritance existed to 
guide them. They could make bequest in favour of any one, depriving 
their own parents, children and wives. At times the bequest was made in 
favour of rich and influential members of the clan 

Wasiyyah comes from its Arabic root wasa which means he conveyed. 
In other words wasiy-yah means a gift of property by its owner to another 
contingent on the giver’s death,’ The legal Quranic injunctions in 
respect of bequest or will was revealed in Surah al-Bagarah (ch. 2: 180- 
182) where it says that it is the responsibility of the pious and Allah- 
fearing persons to leave wasiy yah behind. But these verses were revealed 
when no law was yet fixed in the matter of inheritance, Later in Surah al- 
Nisa’ a complete guidance was given to Muslims concerning inheritance 
and fixed portions for each heir, The Islamic law in respect of 
inheritance and will is further clarified by the Holy Prophet in his 
ahadith in the following manners: 


The prophetic hadith, reported on the authority of Sa’d bin Abi 
Wagqas says; 


“1 was taken very ill during the year of the conquest of Mecea and felt that f was 
about to die, The Propet visited me and I asked: “O Messenger of Allah I own a 
food deal of property and 1 have no het except my daughtes. May I make a wil 
leaving all my property for religious and charitable property?” He (the Prophet 
tephad: "No." Fagain asked may I oso in respect of of my property? Hereohe 
No." I asked: "may I do so with one half of i?” He replied: No.” L again asked 
“May | do so with '/ of if?” The Prophet replied: “Make a will disposing of one 
thied in that manner because one third is quite enough of the wealth that you 
possess, Verily i you die and leave your heirs ¢ich is better thas leaving them poor 
land begging. Verily the money that you spend for the pleasure of Allah will be 
rewarded, even a morsel that you lifled up to your wife's mouth. 
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The Is 
clarified 

1, The bequest (wasiyyah) can be made only for 1/3 of the entire 

property and no more 

2. Noonecan make a bequest in respect of any legal Quranic heir 
In other words, those relatives whose portions are fixed in the Qur'n, 
one cannot increase or decrease them through bequests nor can one 
deprive a legal heir through any bequest 


mic Law in respect of inheritance and bequest is further 


In spite of the clear guidance in respect of shares of inheritance in the 
Qur'n and the Sunnah, Wasiyyah still remains an operative injunction 
up to the maximum of one-third of one’s property but should be done 
with strict sense of justice and equity. This provision can be used for 
those who are helpless but are not Qur’inic recipients of shares like the 
children of those sons or daughters who have already died during the 
life-time of their grandfathers. Similarly there may be some really needy 
persons outside the family circle whom one wishes to help through 
bequests or wants to spend some money on public welfare which he is 
afraid his wealthy heirs, will not willingly give away after his death if he 
did not make adequate provision through his bequests. 

In the verses of injunctions concerning inheritance, it is made clear 
that the shares will be distributed only after the debt left behind by the 
deceased is paid and the bequest is carried out.’ There is a consensus of 
opinion of the‘uama that although bequest is mentioned before the 
debt, the debt should first be paid and then the bequest, then will follow 
the distribution of the shares to the heirs. The point that has been 
emphasised in verse 12 of Surah al-Nisa is that the man undergoin debt 
or making bequest should remember that Allah is watching him and 
knows all his intentions. He is not borrowing money or making bequests 
in order to deprive the Qur'anic sharers of their legitimate shares after 
his death. The temptation to do so becomes greater in respect the 
collaterals (Kalalah) when the deceased has no children or parents and 
the property is to be given to the distant relatives. He might think that 
rather than property going to collaterals, it is better that he gives it away 
through bequests or through the pretext of debt. This will be against the 
spirit of the law of Mirath 
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A Muslim who owns property is given permission to bequeath his 
property for a charitable object or to anyone excepting a legal heir. This 
is called wagiyyah, The making of a will is specially recommended. The 
Holy Qur'an speaks of the making of a will as a duty incumbent upon a 
Muslim when he leaves sufficient property for his heirs.* The Holy 
Prophet is reported to have said: “It is not right for a Muslim who has 
property to bequeath, that he should pass two nights without having a 
written will with him,’ But this duty, of right, is subject to certain 
limitations, In the first place, not more than one-third of the property 
can be disposed of by will," and secondly, no will can be made in favour 
of an heir.’ But, as expressly stated in the Holy Qur'an, the making of 
will is incumbent only on well-to-do people. The reason for limiting the 
bequest to one-third is clearly stated in a Hadith of the Prophet; “That 
‘one should leave his heirs free from want is better than that they should 
be begging of other people."* And the reason for excluding the heirs is 
that no injustice may be done to certain heirs at the expense of others, 
A wasiyyah which is against these princiles would be ineffective to that 
extent, It may be added that if a property in respect of which a bequest is 
made is encumbered with a debt, the debt is payable before the will is 
executed. If the amount of the wasiyyah exceeds one-third, it will not be 
executed except where the heirs give their consent.’ 


On who makes wasiyyqh is called al-Milgi in Arabic, It should be noted 
that the wayiyyah takes effect only after the death of a/-Musi. Fora valid 
wayivah, he must be a Mumayyiz, i.e. the person who will differentiate 
between what is good or bad. He should realise that he is really doing 
good and not depriving anyone of his duc rights and that he is not 
disobeying Allah, This condition is specified by the Maliki school, The 
Hanafi school on the contrary, rejected the wasiyyah made by mumayyiz 
equating it with a gratuitous contract, Imam Malik says that we prevent 
the Mumayyiz from making the gratuitous contracts only to prevent his 
property upon which he will depend on. Since the wasiyyah will only 
take place after his death, there is no need of preventing him. The same 
rule will apply in the cases of a person who is mentally deranged or 
insane (a/-safih), 

The person in favour of whom the wastyyah is made, must be capable 
of ownership whether he exists or is capable of existing, whether insane 
or sane, adult or minor. If he is not capable or receiving it like minors or 
insane persons, it can be accepted by his guardian on his behalf. The 
only essential condition is that he must not be among the heirs, unless 
with the agreement of the other heirs. The Maliki Jurists have based 
their authority on the Hadith of the Prophet: 
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The Maliki school also allows the wasiyyah in favour of adead person 
knowing that the person is actually dead. The wasiy'yah in fact is 
intended to go to his heirs. Wasiyyah can also be made in favour of a 
mosque for its maintenance, In such a case it will be the wagf for the 
mosque for all time to come. The wasiyyah can be made in favour of an 
animal although the animal is not capable of having anything. It will 
really mean that the wasiyyah is made to the person taking care of the 
animal to feed and look after it. Wasiyyah can also be made to the heir to 
give out Zakat if it is due out of the estate. But if the wasiyyah for the 
payment of Zakat is for the past years, it will be to the proportion of the 
one-third of the wasiyyah, i 

Imm Muhammad Idris al-Stiafi'i has discussed the following two 
verses of the Holy Qur'an showing an example of abrogating (Nasikh) 
and abrogated (Mansukh) verses and the role of Sunnah and [jma‘in 
deciding the rule of law on Wayiyyah."” 

The verse 180 of Sizrah al-Bagarah says 


ig ht 188 a ot Spc gS si as 131 ASale cas 
ec Je ES yt Gl 


tis prescribed for you, when death draws near to gne of you, and he leaves behind 
some property, that he makes a bequest in favour of his parents and relatives 
an obligation on the 


oxdele 


acconding to resonable usage 


The verse 240 of Siirah al-Bagarah says: 


SoSil gt Letia pga tg§T Haney Lalg 5) 555k She Sg ally, 
= Bg p Se pel Y Glad Gg Side CLAS 35 OU chal ne 
j 7 Sse Ally 


“And those of you who die, leaving widows, let them make bequest for their 

widows, provision for a year without expulsion (i.e. residence); but if they leave, 

there is no fault in you what they may do with themselves honourably. Allah js 

All mighty; All-wise 

Thus Allah provided (legislation) for the inheritance of parents as well 
as for near relatives whether together with them or as successors, and for 
the inheritance of the husband from his wife and the wife from her 
husband. = 

The two foregoing verses may be interpreted either to confirm 
bequests for the parents and the near relatives, bequest for the wife, and 
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inheritance together with bequests, so that inheritance and bequests are 
lawful: or that the legislation concerning inheritance abrogates that 
concerning bequests.” 

Since both interpretations are possible, it is obligatory upon the 
learned ‘Ulam to find an evidence in the Book of Allah as to which of the 
two is valid; if nothing is found in the text of the Book of Allah they 
should try the Sunnah of the Prophet. If such an evidence is found, it 
should be accepted, as if accepted from Allah by virtue of His command 
to obey His Messenger. 

We have found that those learned in legal interpretation and the 
authorities in the campaigns of the Prophet - whether from the tribe of 
Quraysh or other tribes - are agreed that in the year of the conquest of 
Mecca (8 A.H./630 A.D.) the Prophet said: 


“No bequest to a successor (is valid), nor shall a believer be slain for (the blood of) 

‘an wunbeliever.”" 

This tradition has been transmitted from those who have heard it 
from the authorities on the (Prophet's) campaigns. So this is a 
transmission by the public from the public and is therefore of greater 
authority than the transmission of one (individual) from another. 
Further, we have found that the scholars are agreed on the acceptance of 
this tradition. 

We have concluded that the Holy Prophet's ruling: “No bequest for 
an heir” is valid. As Imam Shafi has said, it means that legislation on 
inheritance has abrogated that on bequests for the parents and the wife, 
on the strength of the information related by those learned in matters 
concerning the (Prophet's) campaigns, interrupted traditions from the 
Prophet, and the agreement of the Jurists. 

A great number of Jurists also have held that the legislation 
concerning bequests for relatives was abrogated and is no longer 
obligatory; for whenever they are entitled to inherit, they are so by virtue 
of the law of inheritance; but when they are not entitled to inherit, it is 
not obligatory that they should inherit by a bequest. 

Tawiis bin Kaysan and a few other authorities, however, held that the 
legislation concerning bequests for parents has been abrogated, though 
it was confirmed for relatives not entitled to inherit, So it is not 
permissible for him who bequeaths to do so to persons other than 
relatives. 

It also indicates that the bequest of the deceased cannot exceed one 
third of his estate, 

Bequests to parents are no longer valid, since their right to inheritance 
as successors is confirmed, A bequest made by a deceased to anyone-if 
he is not a successor ~ is valid. It is commendable if the deceased leaves a 
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bequest to his relatives 
Opinions differ whether the provision of a year's maintenance with 
residence, for a widow is abrogated by the share which the widow gets 
(one-eighth or one-fourth) as an heir!’ Yiisuf‘Afl does not think it is 
abrogated.'" The bequest (where made) takes effect as a charge on the 
Property, but the widow can leave the house before the year is out, and 
Presumably the maintenance then ceases. Thus, as we have seen 
wasiyyah offers to the testator a complementary means of enabling 
some of the poor relatives who are excluded from inheritance to obtain a 
share in his property according to the law of succession. The will or 
bequest also offers an opportunity to the testator to recognize the 
services rendered to him by a total stranger whom he wants to reward 
although such power given to the testator is not exercised to the injury of 
the lawful heirs. Hence, the testator can not exceed while making his will 
lo the limit of of his property. It is unfortunate that some western 
scholars, as well as Muslim scholars influenced by these western 
scholars, try to explain the Qur'dnic restriction about the limit of one- 
third, They conjecture that probably the restriction was influenced by 
Roman law as mentioned by Fyzee!’ and Amece‘Ali 
Any Muslim who is sane and a major and has some property can make 
a will, Any will or bequest made during mard al-mant, death sickness, is 
not valid, Likewise, a person who has taken poison or has tried to 
commit suicide by some other means makes a will it will not be 
considered valid. The will can be made either orally or in writing, It is 
desireable, however, that it should be rendered in writing. If the will isin 
writing it may not be signed and if it is signed it may not be attested. 
What is really important is that the intention of the testator must be very 
clear, even a dumb person who can not speak can make valid wills 
through gestures, Will can be made in favour of a male or female, 
Muslim or non-Muslims as longs they are capable of holding property 
Even an unborn child, who can not bea legatee as he is inthe womb, ifhe 
is born within six months from the date of making the will he can validly 
avail the benefit of the bequest made in his favour. The jurists of alls 
schools of Islamic jurisprudence are of the opinion that the bequest made 
by Muslims to non-Muslim is valid. The Shafi'i jurists, however, differ in 
their view on this subject. An apostate can not be a legatee, It is 
permissible to make a valid will in favour of educational, charitable and 
religious institutions. Once the will or wasiyyah is made, it can be 
revoked by the testator either by a subsequent will or through express or 
implied statement made orally or in writing. The implied revocation of a 
bequest is made when the testator subsequently acts in such way that the 
revocation can be inferred. As for example, he makes a will in respect of 
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cel of land, Subsequently he buildings a dwelling place on it. Inthis 
by implication he has revoked the will. If the testator has made a 
will and then makes another will subsequently on the same property in 
favour of another person, the previous will becomes null and void 

In conclusion it can be added that wayiyy@h is optional both on the 
part of the testator us well as the beneficiary. The testator may or may 
not make the bequest as he pleases, while the beneficiary is free either to 
accept it or reject it. Every will or bequest made by a person during his 
life time is valid and becomes executable after his death only. 


B. Hibah; Gift 

Hibah means gift from one living person to another without usurping 
or neglecting the rights of his descendants and near relatives and must be 
an immediate and unqualified transfer of the corpus of the property 
without any return (iwag). In other words, it is a transfer of a 
determinate property without an exchange with a definite proposal on 
the part of the person who gives the gift and acceptance on the part of the 
person to whom the gift is given, Valid Hibah under Islamic Law must 
take care of the three main ingredients: 


1. There must be declarations of the gift by the Person who wants to 
give it away. 

2, The person to whom the gift is given must accept it either by 
himself or through an agent, 

3. The possession of the gift should be delivered by the donor to the 
Person receiving it. 


The law governing hibah does not specify that it must only be given to 
a destitute or poor person, a gift can also be made in favour of a rich 
man, The poor people, in reality, are more deserving, and it is 
encouraged that they should also be made recipients of gifts. 

The Hadith of the Prophet emphasises on making a habit of 
exchanging gifts since it is beneficial in generating mutual relationship 
and strengthens loveand affirmity and takes away rancour, The Prophet 

as said: 


shglas tga» 


xchange gifts among yoursels and thus strengthen mutual love, with each 
other.” 


There are some other ahadith of the prophet on which the law of hibah is 
based. The Prophet has said; “Give present to one another, because a 
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Present removes grudges.” He further says 


ILany one seeks to take back a gift he is like a dog wha returns to its vomit, An evil 
example does not apply to us 


The Qur‘anic injunction of spending in the path of Allah (infag) which 
is mentioned in Surah al-Ragarah especially encourages Muslims to offer 
gifts?! Any gratuitous transfer of property which is made with the 
intention of obtaining its reward in the next world is called Sadagah, but 
if something is brought toa donce in order to show one’s respect for him, 
it is Aibah, a present or a gift. Hibalt, therefore. is an immediate and 
unqualified transfer of ownership of a determinate object which is done 
in the life time of the transfer without obtaining an equivalent for it. In 
other words, it is the transfer of the right of property in that substitute 
(tamlik al-'Ajn) by one person to another without any consideration or 
equivalent (iwad), Gift is therefore an act of liberality by which the 
Proprictor bestows a thing without the intention of receiving anything in 
exchange 


The giving and accepting of gifts is thus recommended by the Prophet 
very strongly. One must not despise even the smallest gift. Hibah is also 
allowed in favour of a son, but it is recommended that similar gifts 
should be made in favour of other sons and that there should be an equal 
treatment with all children.*? The husband can make a gift to his wife, 
and the wife can give a gift to her husband, or other than husband.** 
Gifts from, and in favour of, non-Muslims can also be made.’ A gift can 
be compensated.** Hib br-shart al“iwad ie. a gift can be made on the 
condition that the receiver shall give to the donor some determinate 
thing in return for the gift are also allowed. The hibah is complete when 
the receiver has accepted it and taken possession of the gift. It is not 
allowed fora person to revoke the hibah when it has been accepted by the 
receiver.*” While a will is allowed only to the extent of one-third of the 
property, no such limitation exists on hibah, because in this case the 
‘owner divests himself of all rights in the property immediately, while in 
the case of a will (wasiyyah) not the owner but the heirs are deprived 

It should be noted that a gift, an alm, or any pious endowment is 
incomplete unless they are taken over by those to whom they are given 
If the benefactor should die before such formal taking over is effected, 
they shall be treated as part of the legacy except where these are taken 
over while the deceased is sick, Under such a circumstance they can be 
executed so long as they do not exceed one-third of the legacy and the 
beneficiaries and not heirs of the legacy 
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Is Gift a Charity? 

A gift to a relative or a poor person is like an alm and cannot be 
withdrawn, If any person gave an alm to his son, he cannot take it back. 
But he is permitted to take back a gift that he gave to his minor son, as 
Jong as he did not use the property in getting married or gave the money 
on loan, nor indeed, converted the object of the gift into something else. 
A mother can withdraw her gift as long as the father remained alive. But 
if the father dies, she cannot then take back the gift she previously made 
to her son. Likewise, a gift made to an orphan cannot be withdrawn.” In 
a gift made to a son who has attained maturity, the father cannot effect 
hiyaza i.e. take possession of the article already gifted. Once 
something is given as a charity, it cannot be withdrawn nor can it revert 
back to him, except through inheritance (Mirath). There is no harm on 
the part of a person who gave an alm of a cow, sheep or goat to drink its 
milk, but he cannot buy back things he gave as alms, While one givesa gift, 
and the giver accepts something in return, the receipient shall have the 
option of either giving to the donor some article of equal value or return 
the gift immediately. 

Besides, it is reprehensible for a father to give some of his children all 
his property. However, he is permitted to give away some of it. Also a 
man is permitted to give away to poor people the whole of his property. 

If one made a gift which was not taken over by the person to whom it 
was given and the donor became sick or was declared bankrupt, it will 
now be unlawful for him to accept the gift. But in case the man to whom. 
the gift was made dies, his heirs can claim it from the donor if he was not 
declared bankrupt?” 

When the donor and the recipient reside in the same house the process 
of the gift is complete even without the physical transfer of the object of 
the gift, like a gift from husband to his wife, a father to his child, mother 
to her son and a guardian to his ward. 

Who Can Make a Gift? 

Every Muslim who has reached the age of maturity and is mentally 
sane is capable of making a gift. The gift should be made without 
exercising any force or under duress. This is essential for the donor to 
know the consequence of his act. A person on his death-bed in the last 
minutes of his life cannot make a valid gift because, in reality, it is 
neither Hibah nor Wasiyyeh. Supposing a gift is made during the Marg 
al-Maut, it will be considered at the time of sharing the inheritance and 
in any circumstances will not exceed one third of the estate, after paying 
the funeral expenses and debt as required by the injunction of the 
Qur'an, and if the shares of the inheritance have no objection to giving 
out such a gift. This is so because the property of a man on deathbed 
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actually becomes the property of the heirs. While making a gift, one 
must be just and must not deprive some of his heirs of their legitimate 
rights. 

Gifts can be made in favour of any living person who is capable of 
holding property, Gifts can also be made in favour of a child in the 
womb of his mother, a mosque building, a school or any charitable 
institution. Gifts can also be made to only non-Muslim. Imim Abi 
Hanifah says that a fit of musha* property which means joint and 
undivided property subject to the right of more than one individual is 
invalid if it is done of the co-sharers. But his disciples Imam Abu Yusuf 
and Imim Shaibani hold that it is valid. Imam Aba Hanifah’s point of 
view was that when several persons own a property jointly no one is ina 
position to predicate that his interest is attached to any specific property 
out of it. Therefore, hibah of gift by one of the co-sharers in such a 
property is likely to create some confusion (shuyiv’, the word from which 
musha’ is derived) in its enjoyment by all the co-sharers.” In the case 
when gifts are made to two or more persons jointly or if the gift is made 
by two persons jointly to one person the Hanafi jurists hold that it is still 
valid. As we have seen before, Imim Abia Hanifa does not hold that such 
gift is valid in the former case. The musha’ gifts are not encouraged 
simply because without proper division of the divisible things, disputes 
and complications would arise in the enjoyment of the objects of such 
gifts. Therefore, it is essential in the case of hibah that its quantity should 
be known property. If the specification is not given, it is bound to give 
fise to confusion. ? 

According to the Maliki school of Islamic jurisprudence, a gift made 
in favour of a near relative or a poor person will be considered a 
charitable donation, Hence such gifts will remain irrevocable. The 
person giving an ordinary gift toa child ora minor may take it back ifhe 
80 likes, but if the gift is made the basis of his or her marriage it becomes 
irrevocable, Similarly, a mother can revoke a gift given to her child as 
long as the father of the child is alive, But if the father dies, the gift 
becomes irrevocable since any gift given to an orphan cannot be 
revoked.’! According to the Shafi't school of jurisprudence, once the gift 
is validly made nobody can retract it except the father. According to the 
Hanafi jurists, any revocation of a gift is considered abominable in any 
circumstance whatsoever, But if the delivery of the possession of gift has 
not been given, it can still be revoked. Once the delivery of the 
possession of the gift is done, its revocation will not be possible unless a 
decree has been issued by the Qadi or that the donee has consented to 
it? 


In Islamic legal terminology, wagf means “tying up of the property in 
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perpetuity” so as to prevent it from becoming the property of a third 
person. The wagf property thus belongs to Allah, and no human being 
can alienate it for his own purpose.’ 

In Islam it is incumbent upon every muslim to give sadagah that is 
charity, out of one’s property. While the payment of zakar of 2% is 
obligatory and becomes the right of the poor and the needy and which is 
to be paid from one’s savings on which a year has passed, sadagah is to 
be given at any time from one's property. The establishment of wagf 
property came into existence in order to organizeand institutionalise the 
voluntary charities, Although there are no Qur'anic verses specifically 
mentioning wagf or the establishment of wag/ property, the provision is 
covered in a large number of verses scattered throughout the Holy 
Qur'an on the theme of /nfag fi Sabi! Allah meaning ‘spending in the 
path of Allah 

The history of the establishment of augdf started nght in the time of 
Prophet Muhammad when the very first mosque and Islamic centre was 
built by the Prophet in Medina, the city par excellence, in the first year of 
Hijrah. The Prophetic Mosque or Masjid al-Nabawi as it is called was 
built on a parcel of land belonging to two orphans. 

Inspite of the Prophet's insistence to pay for the land, the orphans 
insisted that they would not accept the price from the Prophet but would 
take it from Allah in the next world. The establishment of Awgaf 
continued in the prophet’s time when ‘Uthman, who later became the 
third Caliph, bought a well and made it @ trust property for the 
charitable use of all and sundry in order to relieve Muslims of the 
difficulties imposed by Jews who banned Muslims to draw water from 
another well, Prophetic tradition mentions the three things that a man 
can leave behind which will benefit him after his death: the establish- 
ment of welfare institutions like digging up of a well. canal or building of 
a hospital, erecting an educational institution; a scholar writing a book 
from which people will benefit even after his death and pious children 
who will pray for the parents after their death. This hadith encouraged 
the companions of the Prophet to "tie up’ part of their property for 
people's welfare. Hence "Umar bin al-Khat{ab bought a land in Khayber 
area, He went to the Prophet and asked his guidance in order to make 
the most pious use of it. The Prophet replied: 


“Tie up the original property and devote the usurfecut to human beings which is 
not to be sold or made the subject of gift or an inheritance. Bring the produce to 
your children, of relatives and the needy in the patty of Allah, 

Imam Bukhiri, the famous compiler of Sahih al-Bukhari, has also 

narrated a hadith which supports the institutions of wag. Aba Talha 

gave his choicest piece of land to the Prophet known as Bairuha orchard 


Disposal of Property 339 


in Medina, The Prophet gave it back to him advising that he should 
make it an endowment for his relatives. Abu Talha there upon gave the 
orchard as a charity to Ubayy and Hassan 

The specific Prophetic direction in respect of wagf is contained in the 
following words which sum up the definition of waqt 


Retain 


al (property) itself and endow its fruits in the path of Allah, 


Every wealthy Muslim who is not a minor nor an insane has right to 
create a wagf provided he is the owner of the property he 1 dedicating 
He should not work under dur ess to do so nor should h be defrauded 
in creating a wag/. Any wagf created in mardal maut.th t sde- hill ess 
is not valid because by then the property is almost passing in the hands 
of his heirs. The wagi/, that is the person who creates the waq/, must not 
dedicate more than one-third of his estate as wagf property unless his 
heirs give the consent to do so, The objective for which the wagfts setup 
must not be against the principles of Islam. In other words, a Muslim 
must not create a wdg/ in favour of idol worshippers or a temple ora 
deity since this will conflict with the fundamental principle of Taultid 
(monotheism) of Islam 

There exist slight differences of opinions among the jurists about the 
type of property that can be dedicated as a wagf. Imam Abi Hanifa, the 
founder of the Hanafi school says that only the immovable property can 
be made wag/. His eminent disciple Imim Abi Yisuf also agrees with 
his master but makes an exception when he says that the beasts of 
burden and weapons of war can also be dedicated as wagf. The view of 
another eminent disciple of Imam Abu Hanifa namely Imim 
Muhammad is quite different from the view of his master and his 
colleague. He agrecs with other Imams and famous jurists and holds 
that all articles or movables that can be subject to the dealings and 
transactions of man can be made wagf. The jurists, particularly Imam 
Abii Hanifah, say that to establish wag/ is supererogatory (mustahab), 
but is not essential (wajib) 


Cc. Waaf 

Wagf literally means detention (Habas), but its legal meaning is the 
dedication of a property or giving it away in charity for the benefit of 
certain. property for a good purpose other religious. pious or 
charitable. Actually, it is a detention of a specific thing from the 
ownership of the appropriator, and devoting or appropriating its profits 
or char ty on the poor or for other good objects According to Imam 
Muhammad dr | Shafi'i, Imam Malik and two disciples of Imam 
Abi Hanifah, Abi Yisuf and Imam Muhammad (Sahibayn) Wagf 
signifi s the extinction of the appropriator's ownership int he thing 
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dedicated and the detention of the thing in the ownership of Allah (/a 
dukum milk-Allah) in such a manner that its profit should be made use of 
for the good of mankind from beginning to the end.”” 

The Jurists say that to establish Wdgf is supererogatory (mustahab), 
but is not essential." 

The establishment of wag/ in other words, extinguishes the right of the 
wagif (dedicator) and transfers its ownership to Allah.!* 

When such wagf is created, a pious person or a group of people are 
appointed as the managers of the wagf. In some places, they are called 
Mutawwali, but the property of the wagf does not vest in the managers. 
Once a wagf is created, it will always remain wag/ property and cannot 
change its character. Since it is created for a pious object, the wagf 
property is not to be sold or given to someone as an inheritance ora gift. 
Since wdg/ is created for general welfare, it is of two kinds.” 


a) Waaf al Ahli: Family wagt 
b) Wagf al-Khayri: Welfare wagt 


Wagf al Ahii is created for the security of the welfare of near relatives 
of the dedicator (waqif) and his family to ensure that they get their needs 
from it for all their life, and then reverts to the welfare of the poor people 
after their death, It can be made of both moveable and immovable 
property. “i 

Wags al-Khayri is created to cater for the needs of the orphans, 
destitutes, blind people and the handicapped, likewise, such wagfs can 
be created for maintaining mosques, schools, hospitals, grave yards and 
other places of public welfare. 

In conclusion, it should be noted that the establishment of the 
philantrophic wag/ is only voluntary and not an obligation like the 
payment of Zakat. 

The following conditions must be satisifed in the creation of wagf: 


1, The subject of wagf must belong to the wagif (dedicator) at the 
time of dedicating the property. 


2. The person dedicating a wigf must not be a minor or a person of 


an unsound mind. 

3, wagf of Musha’a or undivided share in the property may form the 
subject of wag/ but for the purpose of a mosque or a burial ground, it 
is not valid, 

4, The purpose for which the wagfis created m1 rt 

by the Shari'ah, _ ca eae 
5. The object of wigf must be shown with reasonable certainty. 
6. Any wagf made by a will or during mard al maut (Death iliness) 
cannot operate on more than one-third of the net assets without the 


Disposal of Property 341 


consent of the heirs. 

7. Awagf created by a will shall not be invalid simply because there 
is a clause that the wag/ shall not operate if a child is born to the wagif 
Since a will can be revoked or modified at any time before death. The 
same will apply to a wagif which is created by a will 


The institution of Wagf assumed rigid legal form in the second century 
hijrah.*' The large augaf which were established during the Ummayad 
periods were supervised by the Qadis. It was during this period that 
Diwan al-Nazr fil Mazalim that is Bureau to inspect the grievances was 
established which apart from looking at the miscarriage of justice was 
entrusted with the responsibility of supervising the wag/ property and its 
administration.” During the Abbasid caliphate the Qadis continued the 
supervision of augaf.*’ In most mustim countries today, in Murawallis 
are appointed to the Augaf 

Hundreds of Awga/ dating from the Umayyad and ‘Abbasid period of 
Islamic history have come down to us. In most of parts of the muslim 
world, a number of schools, colleges, hospitals, orphanages, mosque 
buildings and scholarship funds are run through the help of the Wag/ 
properties, It is really surprising that in some West African countries 
like Nigeria, Ghana, Chad, Niger and other neighbouring countries 
such Awgaf foundations are not yet established. Looking at the 
successful public welfare activities carried out through Awgaf, it is 
strongly recommended that Muslims in these countries should work 
towards the establishment of Awgaf. At present, a large number of Augaf 
exist throughout the Mustim world. In India alone there are more than 
100,000 Muslim Augaf valued at more than a billion Indian rupecs.* 


D. Shufa’: The Right of Pre-Emption 


The word Shufa’ in Arabic means ‘conjunction’ since it refers to the land 
sold which is conjuncting to the land of the Shafi’ or the pre-emptor i.e. 
the person claiming the right of pre-emption, In Islamic legal 
terminology it means becoming an owner of land sold for the price at 
which the purchaser has bought although he may not be consenting to 
it? In the Sahih of Imim Muslim, a prophetic tradition is narrated as 
follows: “Any one who has a co-sharer in a house or date palm-grove he 
should not sell it till he has the permission of his co-sharer but if he is 
willing to take it (buy it) he may pre-empt it, but if he does not wish to 
take it he should leave it,” Imam Bukhan has also reported ahddith of 
the prophet on the same theme in his Salih in the following words; Talha 
bin ‘Abdullah asked the Prophet: O Prophet of Allah I have two 
neighbours. Which one of the two shail I sell the share first. The Prophet 
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replied: to the neighbour whose door is nearer to your door. 

The underlined principle behind Shufa’ is the expediency and desireto 
prevent the introduction of a stranger among co-sharers and neighbours 
of a certain locality who are likely to cause inconvemence or vexation. If 
the law of Shufa* 1s not applied it is likely to damage the beauty and 
comfor’ of the inhabitants and their privacy in their enjoyment of their 
property rights. The right of Shufa’, therefore, does not exist in respect 
of any movable property but it only exists in respect of the land and what 
1s naturally included in it e.g. buildings, trees, fruits etc. It does not 
amount to the right to repurchase from the seller but in reality it 
amounts to the right of substitution which entitles the pre-emptor 10 
stand in the shoes of the person who sells it 

The right of pre-emption, according to the Hanafi jurists, can only be 
exercised by the owner who has undivided share in the property sold. 
This right can not be exercised by a tenant no matter for how long he 
must be staying in the premises, The Shafi" jurists are of the opinion that 
the right of Shufa’ only be exercised in respect of a sale which means 
an immediate transfer for a definite price including, however, a 
mortgage by conditional sale whenever it becomes absolute. The shivite 
jurist: say that the right of pre-emption does not arise if there happen to 
be more than Iwo co-owners 

‘The Miliki jurists have set up a time limit about exercising the right of 
pre-emption. They say that the pre-emptor must sue within one year of 
the sale but the Shafi'i and the Shivite jurists are of the opinion that the 
pre-emptor must sue with all reasonable speed. The Hanafi jurists say 
that the pre-emptor must make three specific demands for his right of 
pre-emption. 

The right of Shufa’ it should be noted, has not been mentioned in the 
text of the Holy Qur“in but certainly the prophetic guidance contained 
in the hadith make reference to this right. In reality this is the right of 
good neighbourliness in which case a neighbour tries to save his 
neighbour an embarrassment and problems which miay otherwise be 
cuused because of the nearness of the house or property or land situated 
tocach other As we have seen, it simply amounts to the right which the 
owner 0: an immovable property possesses to acquire by purchase 
another immovable property which has been sold to another person, 
The neighbour must be consulted before such sale 18 executed since he 
has the first right either to purchase that property or to have reasonably 
good people us owners of property in this neighbourhood. 


Categories of Pre-emptors: 


Shafi’ al-Sharik: Whenever the right of pre-emption is in respect of a 
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partner in the property of the land which is sold commonly it is called 
Shajr- al-Sharik.This right is derived from the prophetic hadith which 
says: “The right of Shufa’ holds in a partner who has not divided offand 
taken separately his share,” 
Shafi al-Khalit; Whenever this right is in respect of  partner_in the 
immunities and appendages of the land it is called Shaft al-Khalit. This 
right is derived from the prophetic hadith which says:""A neighbour of a 
house has superior right to that house; and the neighbour of lands has 
ight to those lands. and if he be absent, the seller must wait his 
return: provided, however, that they both participate in the same road.” 
Shafi’ al-Jar: Whenever such right is in respect of a ncighbour itis called 
Shaft’ al-Jar, This right is derived from the prophetic hadith which says 
“A neighbour has a right superior than that of a stean, 
adjacent to his own,” 

The following conditions are strictly to be 
or awarding the right of shufa’ 


superior 


rin the lands 


{hered to while claiming 


1. Ufthere are a number of pre-emptors claiming the right of siufa' 

a partner in property would be preferred to a partner in immunities 
and a partner in immunity is preferred to a neighbour, If the first 
relinquishes his right the second becomes entitled to it, When the 
second one gives up his right then the third, that isa neighbour, is 
entitled to pre-empt the property, This can be illustrated in a case 
when a large building is situated in a blind street and is jointly owned 
by two persons. When one of them sells the share the right of shufa’ 
will logically be claimed by the partner in the building, Supposing he 
reliquishes his right, the people living in that street will claim the right 
without any distinction since they share the passage leading to that 


building. If they all give up their rights then the right will auto- 
matically devolve on to the neighbour who lives right behind the 
building 


2 If a non-Muslim buys a house from another non-Muslim not 
paying in cash but in commodities like wine and pigs, and if the right 
of Shufa’ was claimed by another non-Muslim there is no harm in his 
substituting himself for the previous buyer by paying with the same 
commodity that is wine and pigs. But if the right of Shufa‘ is claimed 
by 4 Muslim he cannot, from the point of view of Shari‘ah, pay in 
terms of wine and pigs, he can only pay in cash.‘ 

3. There does not exist any right of pre-emption in augaf, the pious 
endowments and establishments. In this case neither the person or 
persons managing the wag/ property (rmutawawii) nor any beneficiary 
can claim this nght 

4. There is no right of shufa’ in the agricultural lands belong ng 1 
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Bait al-Mai, that is the public treasury. 


The right of shufa’. it should be emphasised, exists only at the time of 
executing the sale and only in ‘aggar that is immovable property only 
This right is awarded on demand (;a/ab). A decree is to be obtained from 
the Qidi or judge as regards the ownership of the property only after a 
valid sale and after a cessation of the seller’s ownership in the property 
sold is established. if the sale is invalid the right of pre-emption does not 
exist. Similarly, there is no right of pre-emption when the property is 
acquired by inheritance or gift or the property is given as dower or on 
hire, The right of shufa” can be claimed by Muslims and non-muslims 
alike, male or female, major or minor. For minor the father or guardian 
would claim the right 

The demand or falab made by the person who is claiming the right of 
pre-emption is divided in the following three categories 


1, Talab al-Muwathibah: This means that the demand is made 
immediately, As for example, the moment that the person who is 
claiming the right of sufa’ comes to know about the sale of the 
property, he must claim his right immediately without losing any 
time, Supposing he remains silent without making a salab or claim of 
his right, the right would be extinguished. Imam Muhammad al- 
Shaibani, the Hanafi jurist is of the view that there is no harm ifthe 
demand is made at any time during the meeting in which the 
information of the sale is received. There is no special formulae in 
which the demand is expressed. It will be quite appropriate if the 
words of sentences show clear intention Lo exercise the right of pre- 
emption 

2. Talab al-Ishhad: This means that the demand is made with 
invocation of witnesses. In this case the person claiming the right of 
shufa’ calls witnesses to attest his demand which will provide him with 
Proof in case the seller denies that demand was ever made. The pre- 
emptor then can call his witnesses to testify that he did make the 
demand in the presence of witnesses as soon as he heard of the sale. 
Thus, he did not abandon his right when he heard of the news of the 
sale before he rose from the meeting in which the news of the sale of 
the property reached him, 

3. Talab al-Khasiimah; This is a claim of the right of shufa’ by 
litigation, In this case, a person claiming the right of pre-emption 
petitions the judge to order the purchaser of the property 10 surrender it 
to him. This mode of claim is also known as Talab al-Tamalluk which in 
actual sense means obtaining the decree of the Qadi or the judge. The 
right of pre-emption will not be annulled if the Pre-emptor is not ina 
Position to litigate the matter due to illness or imprisonment. As far 
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as possible he should appoint an agent but if he is unable to doso the 
right of pre-emption will still exist and he can claim it later 


The right of shufa’ becomes null and void when it is abandoned 
voluntarily (/khriyari), Once the sale has taken place, the pre-emptor 
says in no uncertain terms that he has made his right of pre-emption void 
or that he has waived the right of pre-emption. The rightis rendered null 
and void necessarily (garivr1) when the pre-emptor dies after making the 
demands and before taking possession of the property. In this case, the 
Hanafi jurists are of the view that the claimant's right is extinguished by 
his death, But if the seller of property dies the pre-emptor can still 
demand his right from the heirs of the owner of the property. If the seller 
of the property gives the property as a gift 10 the buyer, and brings 
witnesses while doing so, the right of pre-emption is invalidated 
Likewise, when the owner of the property gives the property in sadagah 
to someone the right of pre-emption is invalidated. 

The right of shufa’ is not exercised or claimed by many people in some 
Muslim countries (like West Africa) simply because they are unaware of 
such right. It is. therefore, the duty of the *U/ama and the jurists to 
educate masses so that the right of shufa’ may be properly claimed 


Notes 


ob-Mukiidr, vol. 4. p. 397; also see Miduyah, vol. 4p. 466 
Bukhari ch. $5, Hadith 2 
ef Qur‘in, ch. 411612 


' 
4 of, Qur'an, ch, 22180. 
$ Wokharisch. $5. Mladiih 1 

6 of, Bukhari, ch, $5. Hadith 2 and 3 
7. “Abu Daud. ch. 17, Hadith 6. 

& Bukhaei, ch. $8. Yadhih 2 

9. Qayrawanj. Kasih, op. cit. ¢ 
10. ALSti 

14, Qur'an, ch 
12. Qur'an. ch 


asaya. pp. NSIS 


13. ef Toba. Tafsir. Vol. IL. pp. 386-96 V. pp, 250 2 
1a. ABO DBGd, Vol Lil, 113;ShuwhGni.Nayfar-dwndr, Vol. VI,p.A3: Shafi. Kiiah 
Umm, Vol. W. pp. 27. 36.40 


15. Qur'an, ch, 4:12 
16. Yusiif’Ali, The Mole Os 
17. fiyzee AAA Mohamine 
18. Amece Alt, Muslion Lay 
19. Sce Musnad Abi Yilla and Ji 
20. Mishka vol. 2. 645 and 647 4 
21. Que’an. ch. 2215. for further definition of Miah cf. Von Asim, Tuhtar al-ttukkon, 
tule 1191: Hidayah vol 3. p. 291 


‘in. op. cit. note 273, 
an Law. p. 348 
193%, p. 166 
ni Saghir. V 


Lp 454 


346 Shari'ah 


Bukhi. $1 
Bukhars, 51 
Bukhiin. S1TE1S 
Bukhari. 51:28-29. 
Bukhin. 51:1 
Buktivn, 512% 


28. Al-Quyrawani h 36 Bb fil Shuf ah wal Hiboh pg 

) ani ch 36: Bub fi Shufah wal Hibale pp 

0 ‘m 

M1. Un "Avi, Th 1242 and 1243 

32, Fatdinah lam Durr af-Mukhiar sol 3. 499 

13, Por detailed thalabi (Dr.) Mubarmad Mustatal, Muh 

x ew of lina AbG Hanita. S fie. Huh Mc al- Muh. woh 
i, Kitab als Uimom 281: Ahab, vol. 4. p. 20%; Sharh 7 

Mand, vol, 6p. 122 

MK, This is the opinion of tnmiiem Abii Hanifah 

9 detailed study of the concept of ma Shalabi, Dr. Muhammad Mustafa 
al wal Wasivvah, Catto 1986, p.9 

40,” Abt, Abdul-Hakim Masia, Al-Hurriyat al’Ammah. Cairo 1974, pp. S0S-$06 

41, Khalid Ra Lmimssration New Delhi 1978, Py 

42. Von K mer the {by Khudl fluksh, University of 

Caleuns, 1920. tk Poin 

41, Amwer Ali. The short histor nes, London, 1951, P. 4 


44. Khalid Rashid. Miesdim Larw. Lucknow, 1929, P. 140. Th 
authority of Professor Humayun Kabir at one time Minister of 
Cultural Affairs and Augay in Indi 

For Definition of Shufa see L 


Mukhrar vol 4 p 


Sctentific Research and 


PART V 
THE ECONOMIC SYSTEM 


Chapter 20 
Tijarah: Trade and Commerce 


an and Sunnah on Islamic E 


Guidance from the Qur 
System 


‘onomic 


There are a number of Qur’dnic injunctions which have encouraged 
Muslims to engage themselves in lawful and wide range of trade and 
commerce. Some of the injunctions specially mention trade as “Fad! 
Allah’’, the bounties and excellence of Allah. There are a number of 
Ahadith of the Prophet which also support the Qur‘lnic injunctions. In 
order to do successful trade, Muslims have been asked to undertake 
travelling and long journeys. 


ghd 695A Ng alll Joab So 5p Bits a 91) Sat as Sa Sly 


aii Jase 


“Some people will travel in seeking bounties of Allah (through trade) and some 
People will travel (o fight war of defence (jihad) in the pathy of Allah. 


There are so many bounties of Allah mentioned in the Qur'an, and 
one of them is the use of seas, oceans and rivers which help in internal 
and external trade and movements of goods and commodities. 


hgh SAS SSiay ated Jo 1pASs ja tge aud dbl 5 555, 


‘And you see the ships there in that plough the waves (sail in the sea) in order that 
you may seck thus the bounticy af Allah so that you may be thankfil.”™ 


Allah has also helped in blowing the air to sail the sea for way-farers 
seeking the bounties of Allah through trade 
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Amon, 


5 this, that He seads the winds, as heralds of glad-tidings. giving 
His Grace and Mercy. that the ships may sail majestically by His 
command and that you may seck of His Bounty: in order that be 
grateful 


In Sizrah al-Jum'ah Muslims have been warned that their engagement 
in trade and business must not make them negligent of their duties to 
Allah, their Creator. As soon as the call for Friday's prayer is given, and 
likewise call for other prayers as well, we are asked to close our business 
and answer the call earnestly and loyally and submit to Allah: 


edhs 3 J gd Gap ga ad ghd Goa gh 151 Nghal Gas LQG 
eSgAlis GIS Gy ASI TS BSNS ~ Kaul 19559 
“0 you who believe! whea the call ia proclaimed on Pridey/for pray 


has been 
to the remembrance of Allah, and leave off business and traffic: that is 


Apart from prayers, the Mosque provides for believers a meeting 
place, a place of consultation where social contacts are also established 
A brother comes closer to a brother and thus it helps in cementing the 
relationship even outside the Mosque. After the prayers, we are asked to 
disperse in the land of Allah and continue our trade and transactions 
and earn our livelihood in the halal way 


<a distr Sanne his ' 
WG SShg eh Jad a ty BSS 25H 9 Ty aniald Syst cad 1d, 
«gals ssid ips ait 
And when the prayer is finished, then may you disperse through the land, and seek 


the Bounty of Allah (through trade, business and undertaking lawful professions): 
and celebrate the praises of Allah so that you may prosper 


But we are reminded that the business and trade must not make us 
forget our responsibility towards Allah and His servant while counting 
capital and profit at all times. During the time of the Prophet, once he 
was delivering a sermon and people heard the voices of a trade-caravan 
arriving. Some people rushed away without listening to the KAutbah 
(sermon) of the Prophet in order to carry out their trade with the 
incoming caravan. Therefore, the following verse was revealed as a 
reproach 


w 
a 
Ss 


Shariah 


GE AS aA She Ua Ji Lath gS 55g Lgl ca! ipGi5! 5333 95 iS 
«BN BS Ly Sita on'g gb 


“But even when they have some bargain or some amusement they disperse 
headlong to it, and leave you standing, Say (O Prophet): "The blessings from the 
presence of Allah is better than any amusement or bargain, And Allatvis the best 10 
provide for all needs.” 


‘The Messenger of Allah himself had engaged in trade on behalf of 


Lady Khadijah 
He once said: 


and has encouraged business through his own practice. 


CALM) aga elagatll as J gual! Cnet patil 


“A trustworthy and an honest dnd truthful businessman will rise up with martyrs 
on the day of Resurrection,”* 


In yet another Hadith, he has said 


se hagetlly Cnlrswclly Cnsaill ae Cas! 3 ganall pat! 


{rothful, and trustworthy trader will rise up with the Prophets, the righteous 
and the martyrs." 


The wise words of the Prophet has given honest trading such a high 
status that those engaged in it are likened with the martyrs who gought 
and gave their lives in Jihad fi sabil Allah (war in the path of Allah). An 
honest trade will rise up with martyrs also means that if he continued his 
trade without deceiving people and without practicing usury and 
adhered to other principles of lawful trade, then it would be construed as 
if he passed his life waging “Economic Jihad’, 


How should trade and business be carried out 
The following code of conduct for Muslim traders is given in the Holy 
Qur'an: 
E583 5 9S SIT oth Sits oii gal Gis J 15 Lr Gus GILG 
ope Lal 


"O you who believe eat not euch othr") property by wrong means, but let there be 
amongst you trade and business through mutual good-will ° 


The above verse of the Holy Qur'an has set down an important 
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principle concerning trade (al-Tijarah). Every Muslim should live his life 
as if he is always in the presence of Allah. We have to think that we hold 
all the property asa trust from Allah, whether the property is in our own 
name orin someone else's name or belongs to the entire community. The 
Qur'anic words “the wrong methods (bil-batil) refer to those practices 
which are against Sharrah and thus unlawful morally. The trade should 
be such that in the process there should be an exchange of benefits as 
profits without exercising any unlawful pressure or fraud on another 
party. There should be no bribery or usury in the trade. 

The Qur’anic verse emphasises on good-will in the trade which means 
that there should be no displeasure or disagreement between the parties 
in business relationship. In bribery or usury, one often thinks that there 
is no harm practising bribery or usury, with full agreement between the 
parties. In reality, even this agreement has come about by force of 
circumstances. In fact, there is still a great deal of concealed ‘pressure’ to 
enter into such an agreement just as it happens in gambling where there 
is seemingly an agreement between the gambling parties but in reality, 
that sort of tacit agreement has come about asa result of false hopes in 
their minds that they are going (o win, One will not participate in 
gambling with the hope of losing.'' Likewise, in fraudulent practices in 
trade there also seems to be an agreement between parties but it is not so 
as the loser in the fraud was unaware of the actual fraud. Had he known 
about it, he would have certainly refrained from it 

In Surah al-Bagarah, similar injunction occurs and believers are asked 
not to use their property to corrupt judges or others who are in authority 
with the intention of eating up wrongfully and knowingly other people's 
Property 


Sali 1yisiy pASSIt Si pe igh Jul ats aly si ‘gist Ty 
og Bally IL ot JI'i 


“And do not eat up each other's property by wrong means, not use it as bait for 
judges. with intent that you may eat up wrongfully and knowingly a litle of other 
people's property 
Although the above verse speaks of corrupting the judges and other 

authorities in acquiring someone's property, many such cases arise out 

of contractual trade agreements between two parties and the cases to the 
the court of law where the influential party through the help of bribes 
win the case wrongfully and thus acquire someone else’s property 

The Qur'anic injunction puts a stop to such practices. Even though 
the court may order in favour of the wrong party, it will not become 
lawful (Halal) for him as the Hadith of the Prophet testifies: 
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*"There is no doubt that Jama human being. Itis bkely that you may bring s case to 
me and one of the parties among you may be stronger in putting forward srgument 
‘as compared to the other, and I may decide the case in his favour from whatever I 
have heard. But one who acquired something from his brother's right due to such 
verdict, in reality he acquires nothing but piece of hell.” 


As it is a human weakness, greed and temptations everpower man, 
particularly the greed of wealth and property, According to.a Hadith, a 
man gets older and two things become younger iri him - the desire to 
collect more wealth and live longer, Ordinarily, honest men and true 
believers in Allah are content with whatever they get. In their trade and 
business they are straight forward and they establish right with justice as 
commanded by Allah; 


Gilat bya Tig Lacs 5 gl Nyda 
“So establish weight with justice and fall not short in balance,”"’ 


Every Muslim must be honest in every matter, such as weighing out 
things which he is selling and in all other dealings with other people. He 
must not cheat by showing specimen of a good quality and then selling 
inferior stuff, or giving less weight than agreed upon. 

Every Muslim is asked to earn his livelihood in a lawful manner. If one 
collects property through unlawful means and then gives out charity 
(Sadaqah) and Zakat to the poor and needy, it will not be acceptable to 
Allah, On the contrary, he will be deemed to have committed a sin. 


whgle oye! IS 9 yal ab 4 OS) pl do Gane a ple Ge Tle gar Gar 


“Whosoever gathered unlawful riches and then gave out in charity, he will have no 
reward: on the contrary he will have to bear the burden of his evil deed.” 


Any property earned in an unlawful manner and through haram 
means, will have no blessings from Allah, and whatever property he 
leaves behind for his proginy, also becomes a source of greater problems 
in this world and the next world. Allah, our Creator, does not wipe out 
evil with evil or dirt with dirt. Any property earned with evil means 
continues its evil effect for generations to come. The lawful property 
acquired with lawful means will have its blessings which will become 
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perceptible even among one’s children 
The Messenger of Allah has said 


Vg eh lad ho Gis te Jaded Gonetiad Lalo le Lae my J 
ng gull Nps Y GUS AU GI GUI ZI only GIS YI og GUS 4s i 
oS! goes Y SaaS! GF tlle , gull gaa GSly 


When a servant 


Allab earns property in an unlawful mannes and then givesit in 


charity, it will ted! of him. There will be no blessing in that he spendy 
and that he leaves behind (for his dependants) but it becomes a provision for the fire 
of bell. In reality, Allah does not wipe out evil with evil, but erases evil with good 
action. Undoubtedly, dint does not clean ditt 


When we try to understand the Divine injunctions and their further 
explanations given by the Prophet in his Afddith, it becomes clear that 
the Divine laws strike at the very root of the evils resulting from the 
modern form of capitalism. They enjoin rules or morality upon man in 
his earning and spending and hold him responsible for the well-being of 
his fellowmen. Hoarding is thas condemned," and usury forbidden;'* 
extravagance is denounced" and moderation enjoined.'* Wealth is not 
to be devoured in vanity" but js to be developed by fair means and 
through traffic and trade so that it is used for the welfare of the 
community, hence no cause for socialism 

The Qur'an thus enjoins the cardinal values of equity, justice, mutual 
co-operation and self-sacrifice for re-organising the socio-economic 
milicu of the Islamic society. The Holy Prophet has said: “If allah makes 
anyone in charge of some job of the Muslims and he neglects their 
requirements, He will also neglect him in time of his need." He has 
further said: “An office is a trust; it is a humiliation except for those 
who nse equal to the task and pay everyone his due.” Again, “if 
somebody in a community sleeps hungry until the next morning, Allah 
will withdraw His security from that community.” It was on this basis 
that Caliph ‘Umar declared: * ‘Umar, the son of Khattab would be 
answerable to Allah if a camel starves to death along the Euphrates.”” 

A study of the teachings of the Qur'an and the Holy Prophets sayings 
suggests the objective of setting up an economic order which enforces 
justice, stops exploitation and sets up a contented, satisifed society 
Islamic state, in a nutshell, is a real welfare state. What the early Islamic 
governments did to achieve this objective can be a subject of a 
voluminous book 


Directions for Sale Transactions fs 
Men and women are allowed to engage in lawful trade in the Shari'ah 


m 
= 


Shari'ah 


In the Hadith, men and women are mentioned as selling to and buying 
from one another. In other words there is no sex disqualification." All 
are equally entitled to do trade, hence while a transaction is being 
carried on with one man, another should not intervene.*! The Shari'ah 
allows an auction,’ 

Hoarding any food item is unlawful? It is through this inhuman 
practice that the society suffers a lot. The cattle seller is prohibited from 
leaving them unmilked for some days before selling, so that they may 
fetch # higher price.** This is a mere deception, Fruits or crops must not 
be reaped before they are in a fit condition because it may give rise to 
disputes.:* The fruits on trees can only be sold if they are property 
valued,” The imaginary sale of things, when there are no goods to 
deliver, are totally prohibited.?’ Likewise, one should not sell what one 
does not possess. The sale of land is generally discouraged, and it is 
recommended that one should not sell his land or another house with the 
same money, The taking of oaths in sale transactions is also expressly 
forbidden. This practice is very rampant in many Muslim countries 
where traders keep on taking oaths to describe their merchandise and 
their prices, 

The Holy Qur'an as we have seen before, lays stress on honest and 
straight forward dealing in the very earliest revelations: “Woe to the 
defaulters, who, when they take the measure out to others or weigh out 
for them, they are deficient." “And give full measure when you 
measure out and weigh with a fair balance; this is fair and better in the 
end and weigh things and do not act corruptly in the earth making 
mischief." The Hadith of the Prophet also lays stress on honest dealing, 
so much so that if there is any defect in a thing it must be pointed out to 
the intending buyer.’! The Holy Prophet is himself reported to have 
written to “Adda” ibn Khalid as follows: “This is the writing by which 
Muhammad, the Messenger of Allah, has made a purchase from "Adda" 
ibn Khalid, the barter of a Muslim with a Muslim, there is no defect in it 
nor any deception nor an evil,” 

According to another Hadith he is reported to have said; “If the two 
parties speak the truth and make manifest, their transaction shall be 
blessed, and if they conceal and tell a lie, the blessing of their transaction 
shall be obliterated.” 

Trade in all forms must be clean and honest. If one carries it out 
according to the guidance of the Qur'an and the Sunnah, he will see 
Allah's blessings even though he may not be able to amass fabulous 
wealth. After all, as the Holy Prophet has said, nine parts out of ten of 
one’s recommended livelihood lies in trade and commerce. 

Trade was so much encouraged by the Messenger of Allah that when 
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the Muhajirim (immigrants) went to Medina due to the unbearable 
persecution of the Meccan pagans, the Ansar (Helpers) became their 
brothers in faith, and not only gave them a shelter but also distributed 
their belongings into half and gave them to Muhijiriin, Sa‘d bin Rabi‘ al- 
Ansari divided all his property into two parts and gave one part to Abd 
al-Rabman bin ‘Auf. ‘Abd al-Rahman said to Sa‘d: “Brother | do not 
need all this. Show me if there exists any market place (where) I can do 
my business” Sa'd informed him that there was a big market of Bani 
Qayunga‘ Next day, Abd al-Rabman bin “Auf went to this market with 
cheese and butter, and later became a very successful business man and 
used his property for the cause of Islam. Abd al-Rahman was merely 
following the examples of the Prophet, Abubakar,‘ Umar, and other 
companions of the Prophet who were engaged in lawful trade at one 
time or the other in their lives. 

As long as there is not tyranny, deceit, hoarding, cut-throat 
competition, transaction involving usury, every Muslim is encouraged 
to do trade and business. The only trade that is declared unlawful is that 
of dealing in wine and other intoxicants, pigs and things made out of it, 
idols and images. i 

Itis unlawful, as al~Quyrawani says, in trading to swindle, cheat or lie 
in respect of price, or to deceive. Nor is it lawful to hide defects; nor is it 
lawful to mix a commodity of poor quality with one of good quality 
Further, it is not lawful toa seller to hide some nature of his commodity, 
mentioning of which can stop the buyer from buying it or hiding a defect 
the mention of which can lower the price.” 

Here it is pointed out that Allah is the real owner of all things and man 
only a legal owner, more appropriately, a trustee with unsufructary 
rights, Private property is, indeed, a trust in possession and one has to 
deal with it as is expected of a trustee. By the transfer of such property 
the owner cannot give better rights than he has for himself 


Law of Contract 


The Arabic word for contract is a/-‘agd which literally means an 
obligation or a tie. It is an act of “putting a tie to a bargain’. When two 
parties enter into contract, it is called a/-in'igad, that is joining or tying 
up the offer and the acceptance together, The obligations thus arising 
out of contract are called ‘Ugiid. We are asked through Qui 
injunction to fulfil all our obligations: 


cashes ighatoadi yal 


~O you who believe, fulfil all obligations 


Shariah 


The word "Ugid used in the Qur’in is very meaningful and 
comprehensive. All human beings are required to fulfil 'Hugig Allah, the 
rights of Allah, by observing salar (Prayers), Saum (Pasting), Zakat 
(Poor-due) and Hajj (Pilgrimage) and the Hugiag al~'Ibad, the rights of 
the servants of Allah like good neighbourliness, kindness and mercy to 
all human beings (and even animals), Thus the term 'Ugud has « much 
wider connotation as compared to the term “contract” in common law. 

Milk or Ownership in Islamic law refers to a relationship between a 
man and his property which is under his control to the exclusion of other 
claimants. One may have physical possession of the property (Milk al- 
Yad) or right of disposal of the property (Mi/k al-Tasarruf) or may have 
the proprietary rights (Milk al-Ragabah). 


The Law of Contract centres round the property (al-Mal) 

Mal is something that exists and can be held in use and be beneficial at 
the time of need, Air and water cannot be secured and hence, cannot 
constitute mal. Likewise grass and wild trees would not be considered as 
mal. The usufruct of the property will also be included in mal, as for 
example, the rent to be collected by the landlord from his tenant in 
respect of the house Jet to him 


Consideration 

In the Shafl'ah, a contract is made only when one party offers 
something to another party for some consideration and such other party 
accepts the offer, The offer and aceptance must be made in a free 
manner. The consideration must be lawful. The parties must also agreed 
upon their rights and duties,” 


Offer 
An offer is the first stage of making a contract. The offer can be made 
in a number of ways: 


1, It can be made verbally (Bil Kaldm). This kind of offer is to be 
made in the same meeting. 

2, It can be made in writing (Ai! Kitabah). This form of offer 
becomes effective as soon as the letter leaves the person offering and 
will remain valid until received by the recipient. The offer must be 
teplied to immediately 

3. Itcan be made through a message sent with some person (Rasul). 
Whose honesty is not doubted and the offer is accepted, it will be a 
good acceptance. The Maliki, Shafi'i and Hanbali Jurists are of the 
opinion that the offer must be made by the owner of the property in 
return of due consideration. But the Hanafi Jurists say that it can 


Tijarah: Trade and Commerce 3: 


a 
=i] 


come from either party 

4. It can be made through signs and gestures particularly in those 
cases where the person offering is deaf or dumb or when the recipient 
does not understand the language of the person offering. The Maliki 
school regards as valid the known signs made by evena perfect peson 
since the main idea is that the person offering should communicate 
the offer. Most jurists believe that the known signs of dumb persons 
made to constitute an offer are valid, but there are some Jurists who 
consider signs and gestures invalid as modes of making an offer 

S._ It can be made by conduct (Fil). An offer made through the 
delivery of goods is valid according to the Maliki school. But an offer 
cannot be made through silence. If the contracting person keeps silent 
while he is expected to express himself, it will be deemed as a valid 
contract 


Withdrawal of an offer 

The time between the making of an offer and its acceptance is called 
Moajalis al-'Agd. The Hanafi and Hanbali jurists say that the person 
offering has the option to withdraw his offer before it has been accepted. 
Since the person who is to receive, has been given the chance to make up 
his mind whether to accept or reject the offer, it seems equitable that the 
person offering should also have the right to withdraw his offer before 
acceptance is made, It is likely that the person offering might have made 
some mistake or forgotten to include something in his offer, therefore he 
can quickly withdraw his offer while the other party is still_busy in 
making up his mind whether or not to accept it, But the Maliki School 
takes a different view and says that once the offer is communicated to 
the recipient the person offering has no right to withdraw the offer 
because he ought to have made up his mind before making an offer, but 
will not be permitted to change it later on 


Consideration 
Consideration is an essential ingredient of a valid contract. Anything 
which is impossible to attain cannot form a valid consideration.’ 
Consideration must be lawful, Therefore, wine, pork etc., which are 
‘ot lawful in Islam cannot be offered as consideration. A contract by a 
Muslim to sell grapes_or dates for preparing wine, will be invalid 
according to the Maliki and the Hanbali schools. Likewise, the sale of 
weapons to robbers or rebels will be void 


Competency of parties 
The parties who want to enter into a contract must be legally 
competent to do so. A minor (one who has reached the age of puberty), 
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or a slave, or an insolventor a person of unsound mind, or an intoxicated 
person cannot enter into a contract. Likewise, a person suffering from 
death illness (mard al-Maut) cannot make a valid contract.?* 


Termination of contract 

The contract can be terminated by the mutual consent of the parties 
according to the terms stipulated in their contract, or on the basis of the 
nature of the contract. Some contracts are terminated unilaterally, while 
there are others which would need the agreement of the parties. If the 
consent of one of the parties has been obtained to the contract in a 
manner which makes it unfree due to coercion, undue influence, fraud, 
misrepresentation or mistake then such party may avoid the contract at 
his option; but the other party cannot do so. 


The contract of sale -‘aqd al-Bay* 

The contact of sale (al-Bay) means the delivery of a definite object 
which possesses legal value in exchange for something equivalent in 
value (called the price). The concept of sale also includes barter (i.e 
exchange of one thing for the other of equivalent value) although there 
are a number of limitations on this. Price may be paid immediately on 
delivery of goods sold, or it may be paid after delivery of goods bought 
has been made, or goods may be delivered immediately and the price 
may be paid later. It is possible to postpone the payment of price as well 
as delivery of goods. _ " 

The seller (Mushtari) and the buyer (bai) are referred to by one 
generic name al'Agid. The ‘Agid must possess the following 
qualifications: 


1, He must be a mumayyiz, i.e, he must be able to understand the 
implications of the contract of sale. Thus an insane person or a minor 
who does not understand the implications of the contract of sale will 
not be a mumayyiz. However, according to all the schools (except 
Shafi‘i) of Islamic Jurisprudence if a minor is mumayyiz the contract 
is valid, 

2. He must be capable of disposing of his property 

3. He must be free to use his own discretion (Mukhiar) i.e. be must 
not be working under coercion, undue influence, misrepresentation, 
fraud or mistake. 


The subject matter of sale 
1, It must be owned by the seller of his agent 
2, It must be in a position to be delivered. The sale of a bird in the air 
or fish in the water is void. 


3. It must be lawful (Halal) and wholesome (Tahir). The sale of 
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unwholesome things like wine, pig and dead animal (except fish) is 
void. 
Hawalah: Assignment of Debts 
Some contracts are assignable, As for example, if A lends some money 
to B, A may, by contracting with assign the claim to C, This is called 
hawalah” (i,c. assignment or transfer). Imam Malik approves of such 
assignment but other Jurists of Shafi'i and Hanbali schools oppose it, 
while the Hanafis allow it in exceptional cases, But all the Jurists permit 
A to sell his claim against B to anyone A likes or to make a gift of it to 
any person other t 
requisite for a valid ha’ 


an the debtor, B. The following are the conditions 


alah: 


1. The debt which is the subject matter of the contract must be a 
lawfully subsisting obligation 

2. The original creditor (A) and debtor (B) must mutually agreed 
that the debt should be paid by B to C, the assignce debt which 
constitutes the object of the transfer 

3, The debt must have fallen due, even though it consists in the price 
to be paid by a slave for his freedom; but it is not necessary that the 
debt owed to the transferor should have fallen due 

4, Both debts must consist in objects of the same kind, equal in 
quantity and quality; there are several opinions however, as to the 
varying fineness of coins. 

5. The two debts must not consist of foodstuffs which have been 


purchased. 

The Gharar Sale (Bay‘al-Gharar) 

The Gharar sale isa kind of sale in which uncertainty is involved, such 
as the sale of fish or birds before they are caught or produced by the 
vendor. The Messenger of Allah has forbidden the yharar sale, the sale 
‘of dry dates for ripe dates except the sale of ‘Avaya. Where twoor more 
distinct articles are the objects of a single sale, the price of each should be 
individually known and determined, otherwise the transaction is void 
for uncertainty (Gharar). The gharar sale in other words, involves 
speculative risks in contract 


gpl paty Salas! aus Ge aleug aale AU! foo alll J gay gp 


“The Messenger of Allah fortode the sale through fraudulent means or the g 
The gharar sale resembles the present sale of future goods recognised 
by Sale of Goods Acts in the Common Law Countries. 
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The Muzabanah and ‘Ariyyah Sales: A Misunderstanding 
Removed 


The Abadith in Muwatid of Imam M 
sale are as follows: 


falik on the subject of Muzabana 


AU foe aU Jpn OI Ghat Gy alll ae Ge Ail Ge die Ge gos ida 
HS pally pal as LaaN GA! Ge gg plang ale 
“Ais reported by Y Malik from Naifrom Abdullah biei Umar that the 


Messenger of All peace be upon him) forbade the Muziban sale: and 
Muzabana is the nale of unripe fruits Oa the tree against the dried fruits.” # 


In another Hadith, Muzabana sale is mentioned as: 


SSH 9) B AUG pail of at Gants, 


Muzibana is a general rule while ‘“Ariyya is an exception in the 


principles of contract of sale. Muzabana form of contract can be applied 
in any commodity, but ‘Ariyya is only applicable in the case of sale of 
fruits for dried dates. Muzabana is possible in any form of crop in the 
field to be sold. For example in case of wheat crops, grapes, dates with 
approximate weight (Kail). Dry fruits and fresh fruits cannot be 
burtered, othrwise it becomes Muzahana.*! It is classified by the 


following Hadith: 
Oe Slaaay plang ade AU fan AU) panty Catan oly cal Gil am Sue 
PAS Ng eas IN caley pales GIy Aga ot JU ale tls patil e1 aad 
WS Oe seit 


The Hadith on ‘Aripyah sale mentioned in the Muwatra is as follows: 


gy 0! Sal G4 a5 Oe pat Gy Ail aue OF Bile Oe ile GE pas gtbae 

Wnerds lene Ol Gyyall alee 0S! pbiay dale alll Joo ail 
Imam Shafi‘ says in his book Kitab al-Umm that aman may purchase 
Unripe fruits in return for ripe dates on a condition that when itis ripe, he 
will get it from him by giving amar immediately” because he needs it 
Imam Malik says that Tamar may be given afterwards (Muwajjalan), 
The difference lies in time. ‘Ariyya was a special permission given in the 
case of dealing between a rich man and a poor man, particularly when a 
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Tich person wanted to give the unripe dates to his poor neighbour as a 
sadagah (charity); but it becomes cumbersome that the man keeps on 
coming in his compound to see whether fruits are ready, Besides, he may 
need dry fruits ur 


tly hence the rich person can give ripe fruits and buy 
unripe ones by approximation so as to save him from trouble, Imam 
Ahmad bin Hanbal reports from Sufyan Ibn Hasain that ‘ariyya used to 
be given to the needy who could not wait unt 


they became ripe 
Hence @ permission (Rukh. sah) given in Hadith that a poor man can 
sell by wh, Yaby bin Said Ansari further defines it 
that ‘Ariyyqh is that a man buys unripe fruit to feed his children ripe but 
undried fruits. So he may calculate roughly with dried dates and may 
buy it, This is a special dispensation.** Imam Malik says that during the 
time of famine, the Arabs used to give sadagah to the poor people of 


atever he may get 


some trees full of unripe dates just as owners of herds of camels and 


goats used to give one or two of them to drink their milk.” Imam 
Malik confines ‘Ariyyah between Muwhith lahu and wahib only, but 
Imam Ahmad bin Hanbal says it 

Imam Malik further says that 
someone else’s orchard, The owner of land does not like frequent visits 


in be given to any one 
drivya is that fruits which are in 


by the owner of one or two trees, then the owner of land and more trees 


r the approximate fruits on the tree, This is also 


can give dried date 


permissible.*’ Imam Milik’s view is based on the principle of Tagarrur 


s property. According to 


so that one may not interfere in someone el 


Imim Malik 


Me pints GI pad eae Ags 55s pd LSS Jol sy Udall 
ae 


it 
Muzabana sale and the ‘ariyya 
completely their provisions and significance as stipulated in the Ahadith 
in the two types of sale 

After discussing Muzabana and ‘Ariyya contracts, professor Coulson 
says in his book A History of Islamic Law 


r from these examples, therefore, that to regard the 
as the same is to misunderstand 


“The Muwartd here simply reflects the stage of a rough and uneasy 
compromise between the comparatively liberal and practical 
outlook of the earliest scholars and the rigid approach of the 
doctrinaire group.” 


One is at a loss to find ‘an uneasy and rough compromise’ in such a 
simple and straight forward Prophetic solution and special dispensation 
in the matter of ‘Ariyyah. For a Muslim scholar, it is difficult to see such 
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watertight compartments between the imaginary “doctrinaire group’ 
and ‘earliest scholars’ which did not exist during that period. To us they 
were all Salaf al-Salihin our pious predecessors who, we believe, were 
pure and who strictly followed the foot-steps of the Messenger of Allah 
and depended solely on the Book of Allah and Sunnah of His 
Messenger 


The Doctrine of Khivar al-Majlis 

“Each of the parties to contract of sale has the option against the 
other party as long as they have not separated”, This Hadith of the 
Prophet expresses the doctrine known as Khiyar al-Majlis, which gives 
the parties to a contract, duly completed by offer and acceptance. the 
right to repudiate the agreement during the session (majtis) of the 
bargain. Imam Malik comments on this Hadith in the following words: 
“Here in Medina we have no such known limit and no established 
practice for this” and the points he then proceeds to discuss show that 
for Imam Malik 4 contract was binding as well as complete immediately 
mutual agreement had been reached. Professor Coulson remarks on the 
point of view of Imim Malik in the following words: “This is one of the 
many occasions on which the law expressed in the reported precedents 
of the Prophet or later authorities was rejected by the carly Medinan 
scholars when it ran counter to their currently accepted doctrine.” He 
erroneously brands the above quoted Hadith of the Prophet as merely 
“the alleged statement of the Prophet”. 

Professor Coulson falls into a grave error of assuming that Imam 
Malik was in a habit of rejecting the Prophetic traditions and the 
authority of the Prophet's precepts expressing Islamic Law. The 
Muwar{d, on the contrary shows that Imam Malik always quotes a 
Hadith or a precedent of Khulaff'al-Rashidiin or very prominent 
sahabah, Many Muslim scholars of the past have considered the 
Muwattd as a book that has rendered a great service to the cause of 
collection of Ahadith even long before. 

Imam Bukhari and Imam Muslim and other scholars of Hadith began 
to compile their authentic manuals of Hadith much later. As we have 
seen before, great scholars like Imam Shafi'i have rated the Muwatrd asa 
book ‘the most authentic book after the Book of Allah’ : 

The misunderstanding in the above example of our learned friends 
arises out of the statement of Imam Malik in the Muwarrd in the matter 
of Khiyir al-Majlis, which is as under: 


4 J gane sal Fy cig pee ae Gake 1g) july 
“There is no such Known limited an enablished 


hicaak Practice for those here {in 
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The above statement does not in the least disregard or reject the most 
authentic Hadith ‘the Prophet (S.a.W.) quoted in the beginning af the 
chapter 38 (bab Bay" al-Khiyar). Imam Malik has only stated the fact as 
to what operated in his time in Medina, It should be pointed out that it is 
typical of the Maliki school that ‘ama/ ahi al-Medina’ (the practice of the 
people of Medina) 
the people of Medina, which Imam Malik mentioned here, was based on 
the Sunnah of the Prophet (s.A.W). It was the learned and pious and 
Imam's view that Medina was the birth-place of the Prophet, the nerve 
centre of the Ummah, the centre where important legal verdicts were 
given by the Prophet and the Righteous Culiphs, the place where the 
ons and their followers lived and taught strictly according to 
jab Allah and the Sunnah of the Prophet. Hence, the practice of the 
people of Medina could not really be contrary to the Sunnah of the 
1 which Imdim Malik lived 


is very much relied upon. Even so, the practice of 


prophet especially during the carly period 


and taught 

As far as the doctrine of Khiy@r al-Majlis is concerned, other schools 
of law have contested the validity of the doctrine itself."' Even there were 
some scholars like Ibn Haj ar who were of the opinion that the doctrine 
does not contradict ‘amal ahl-Medina’ because it had been the view of 
Ibn’ Umar, Sa’id bin al. Musayyib, Al-Zuhri and Ibn Abi Zib who were 
eminent leaders in their ages in Medina. 
The Forbidden Contracts of Sale 

The following contracts of sale are forbidden in the Sunnah of the 


Prophet. They are self explanatory 


1, Two transactions in one sale. 
Aas cocina Se pling dale ANN Jace pall og 


The Messenger of Allah has fo 
Hramactions af sale 


idden making one contract of sale into two 


2. Extra condition attached to a sale. 


do plig goss Ge pling dale AU! fa Al J guy ott 


orbidden fo attach an extra condition with a vale 


1 not be combined with a conditional agreement 


“The Mesienger of Atlah has 
rrammction,”™ T 


3. Sale of what one does not own 


SE eal be Qaaal Gh lang dale AU! Jao alll J guy ott 
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“The Messenger of Allah forbade me to sell 2 ching which is not my property” 
4. Al-Mulamisah and Al-Munabidhah Sales. 
SAAN y LeaadL ye plang dale AL Jas AU) J gusty ged 


The Memenger of Allah forbade me to sell a thing which is not my property 


of selling something that is not apparent and seen clearly 


5. Al-Najash forbidden: 
Gall je aleug dale QUI fae alll J gees gph 


“The Messen 
transaction, 


6. Talaqa Rukban: 
OMS II GE Ge pny ale bil Jo all J guy 


“The Messenger of Allah has forbidden to go out of the town and meet the caravan 
and do trade with them Ubrough tricking the people of the town,” 


1 of Allah has forbidden dishonesty and bad behaviour in 


This sort of trade can lead to fraudulent practices such as buying 
things at a very cheap rate in order to sell at an exhorbitant price since 
the people of the town would not be able to discover the actual price. 
It might also be to deceive the caravan traders by offering them a low 
price until they come to the town and discover that they were cheated 
Similarly, during the famine period, the traders might go out to 
nearby villages to buy food-stuff from simple villagers at a nominal 
price without telling them the current market price in the town. 


7. Bai’ Hadir Litbadi. 
Shad pole Qa Ot pleng dale AU Joo Ail J gen ott 


"The Messenger of Allah has forbidden that « city dweller fraudulently acts asa self 
(imposed agent for sale and purchaxe of the simple villagers.” 


This Hadith refers to two types of transactions: a cunning city- 
dweller has a lot of merchandise in the city which he could easily sell. 
But, in order to gain big profits takes the commodity to sell in the 
villages although the city-dwellers are badly in need of those things. 
Secondly, he tries to stop the direct sale between the villagers and the 
city-dwellers, and becomes a self-imposed agent on behalf of the 
villagers and buys commodities on their behalf at an exhorbitant 
price 


Shirakah: Partnership 
The word sharing and partnership in activities has occured several 
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times in the Qur'dn — Moses prays to Allah to make Hérua, his brother, 
his partner in his great mission to Pharaoh 
SAY Shy 535! 4 vat SI Sg 


Harun {is} my brother; add to my strength through him, and make hirn share my 


Mirat 


Sharing the estat 


as partners is mentioned in Sierah al-Nisd: 


OH y MSs Ai US be Si 19h gh, 
But if (they are) more than two, they are sharers (Shunoka) in w third 


Shirakah or partnership contract signifies the conjunction of two or 
more persons to carry on a business to share the profits by joint 
investment. In the widest sense of the term Shirakah, the partnership 
exists where property is held in common between two or more co 
proprietors. A person thus alienates an undivided share of his property, 
in return for an undivided share of the property of another each having a 
right to adm 

The Shirakah may be effected in a specified amount of capital or in 
labour on contribution of labour and skill or in credit where no capital is 
contributed and the partners buy and sell on credit on understanding 
that they shall share the profits. There may be a Shirakah of mixed 


rister the whole 


characters in cases of capital and labour, Agricultural farms and labour 


and so on and so forth." 


Shirkah al-'Inan: Limited Partnership 
Shirkih al-'Indn is a limited partnership in which on partner is not 
allowed to do anything without his co-partner 


Shirkah al-Abdan: Association of Bodies or Labour Association 

Islamic Law allows two or more persons to associate themselves for 
the exercise of a profession or a handicraft. The profits will be 
practically equal for the partners with a view to lending mutual 
assistance even through the associates work separately. Imam Malik 
says in Mudawwanah al-Kubra that the stock of tools may be provided by 
each partner in such labour associations, but the other Jurists say that 
the tools will be owned by the association or hired by the association at 
common expense. In this kind of Sharikak, any payment received or 
engagement entered upon by one of the associates for some work done 
or to be done binds the other, and the payment remains at their risk even 
after the dissolution of the Sharikah. It will be illegal for one of the 
associates to hold a greatly predominant share in the stock of tools by 
one of the associates of the Sharikah. 
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Qirad: Dormant Partnership 

Qirad agreement is a contract by which a person entrusts funds toa 
trader (amil) in order that he shall trade with it,subject to the lender 
having w share in the profit. Thus, in Qirad, the capital is handed over 
to an agent to trade with, and the contract comes into force when the 
agent starts his trading journey. Qirad was encouraged by the Prophet 
himself, and it was a common form of trading in the early days of Islam. 
The commercial enterprises in the time of the Prophet used to be 
organised under the charge of a caravan leader commissioned by one or 
more rich persons of the society 

In the contract of dormant partnership, a certain fixed capital is 
handed over to agent on condition that the person entrusting it shall 
participate in the profits in certain proportion, The dormant partner 
remains the owner of the capital. The agent is only in possession by 
virtue of the trust reposed in him. He is only held responsible for 
negligence or the breaking of the rules of the contract 


Capital in Qirad Partnership 

In the dormant partnership, the capital should not consist of a debt 
owed by a debtor to his creditor nor should it consist of a pledge or of a 
security. That is, the debtor or the holder of the pledge should not be the 
agent and the creditor should not be the dormant partner. Capital 
should not consist of debased coins nor of goods which the agent has 
taken upon himself to realise because in these cases the value of the 
not be strictly determined. It is prohibited in a Qirad contract 
all there is of the enterprise are turned upon the agent. The dormant 
partner will continue to remain the owner of the capital. The agent is 
only in possession by virtue of the trust reposed in him. In Qirad 
partnership, the risk for the enterprise should not be thrown upon the 
agent, otherwise the contract will become invalid. It is prohibited that 
the shares should not remain ambiguous or fake, otherwise, it will create 
confusion later on. The agent will be required to perform his duties in 
good faith taking into consideration the good of the entrepreneur. He 
should take the same amount of care as he would do if the concern were 
solely his own 


Difference between Ordinary Partnership and the Qirad 
Partnership 

The ordinary partnership has its existence where the partners live, The 
shares involved in ordinary form of partnership are small. All the 
partners place an active part in the concern and each contributes its 
share of the capital, In the Qirad or dormant Partnership, on the other 
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hand, a capitalist furnishes the funds but the active agent operates the 
concern almost without control. The agent can be far from the place 
where the contract was entered into. In the Qirad partnership the capital 
must consist as a general rule in cash but in the ordinary form of 
partnership it is not so. 


Mudarabah: Co-Partnership 

Darb fil ard or moving about in the land of Allah seeking for trade or 
work is mentioned in Sirah al-Bagarah.”* Perhaps, the word Mudarabah 
is derived from this Qur‘Inic phrase 

Mudarabah, in legal terminology, is a contract in which certain 
property or stock (Ras al-Mal) is offered by the owner or proprietor 
(Rabb al-Mal) to the other party to form a joint partnership in which 
both parties will participate in profit."’ The other party is entitled to a 
profit in lieu of his labour since he is giving to manage the property 
(Mudarib). vis a contract of co-partnership. IL is proposed by Muslim 
economics that the Islamic interest ~ free banking system can best be 
established on the principles of Muddrabah. 


Wakilah: Agency 

The word Wakil appears about twenty four times in the Holy Qur'an. 
In the following verse in Surah al-An'am, it is used to convey the 
meaning “a person responsible for arranging one’s affair™ 


eS ASG SS Gal gay dd a Gisy, 


‘But your people (O Prophet) reject you though it 1s the Truth, Say 
your affair 


not mine is 


the respoasibility for arrangin 


The same word is further repeated in verse 107 of the same Simrah to 
convey the same meaning: 


SiS able obi Ly, 


are you set over them te dispose of their affairs 


In Islamic Law, Wakalah or agency arises where one person 
authorises another to replace him in the exercise of his civil rights, The 
person thus authorised is called wakil. Wakil can be entrusted with all 
acts which can be done by a representative, such as concluding or 
rescinding a contract, collecting a sum due, assigning a debt or 
discharging a debtor, even though the amount of the debt be unknown 
toall three. Once one appoints his waki/. the latter should not make any 
formal admission unless he has full powers. The principle cannot 
delegate his wakil to take an oath on his behalf, nor can he appoint an 
agent to commit an illegal act. A gencral agent can be appointed to deal 
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with all matters, on behalf of the principal except the principal's divorce, 
of for giving consent to the marriage of the principal's virgin daughter or 
to sell the principal's house. If he is a special agent, his powers will be 
limited according to the instructions given by the principal. 


Obligations of a Wakil 

A wakil will be responsible to sell or buy for the price, and should 
declare clearly to the third party: “Iam sent by my principal Mr. M in 
order to that, you may sell to him this and this”. He will be responsible 
for any breach of warranty in the thing already sold, unless the buyer has 
been informed that the vendor was acting simply as an agent for Mr. M. 
He must accept only legal tender as the payment, or if the principal has 
authorised, he may accept as barter ina halal manner. He must, however, 
conform to the current market price, otherwise the principal is not 
bound to ratify his transactions, 

It is essential for the wakil to comply with the instructions given by his 
principal, otherwise the latter may refuse to accept the purchase or part 
with merchandise. Likewise, if the thing is bought at a reduced price or 
has some defect. He should also comply with his principal's instructions 
as to the time and place of the purchase or sale, nor should he raise or 
reduce the price of the commodity for which limits are agreed and fixed 
although fluctuations up to five percent (5%) will be tolerated, If the 
Wakil exchanges food-stuff from food-stuff or has exchanged gold for 
gold, the principal may rescind the sale. The principal is bound to ratify 
a sale or puchase made by his Wakil under more favourable but lawful 
terms. 

The Wakil cannot sell to himself the wares which are given to him for 
sale, nor can he sell them to one of his wards under his guardianship 
although he is allowed to sell to his wife since, in Islamic Law, itis only 
the person of the spouses that are in common, not their personalities. A 
Muslim must not appoint a Jew, a Christian or an enemy of his debtor as 
his agent in the transactions of sale and purchase although there are 
differences of opinion on this subject looking at the complex nature of 
modern society 

If the principal and his wak7l have independently of each other sold 
the same goods, the first sale in point of time shall be considered valid 
provided the subsequent sale was not followed by immediate delivery. 
‘The wakil must obtain a receipt for the payment of the principal's debt, 
otherwise, in case of complaints, the wakil will be held liable. The 
principal will remain the vendor's debtor so long as the vendor has not 
received his purchase money. 
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Daman: Guarantee 

Daman or guarantee is a form of contract by which the third person 
constitutes himself liable for the debt of another. He is called Damin. 
According to Islamic Law, a person who becomes damin or surety must 
be enjoying full civil rights. A married woman or even a sick person can 
become ddmin to the extent of the responsibility of the value of the 
disposal of the third of the property. Such a surety (démin) may be given 
for a debt which is not yet due and may be paid at once provided it is one 
which can be legally extinguished before it has fallen due. The extension 
of period may be sought by the damin provided the debtor is solvent. If 
he has the means to discharge the debt, it will be considered illegal to ask 
for such an extension through surety. A Damin or a surety can withdraw 
so long as the loan has not been made, but he cannot withdraw prior to 
the creditor taking an oath as to the existence of the debt. The debt in 
question must be such that it can be discharged by the surety. The damin 
has his remedies if his principal proves to be a defaulter. He can sue him 
in the court of the Qadi for what he has paid either in money or in kind 
but he will have to prove that such payment was made. Everything that 
discharges the obligation of the principal debtor also discharges the 
obligation of the damin (surety). If the surety dies, the payment of the 
debt that he has guaranteed is to be made chargeable upon his estate, A 
surety can be sued as long as the debtor is present and solvent. In the case 
where several persons constitute themselves as sureties for one debtor 
and for one and the same debt, the creditor can only claim from each co- 
surety the amount each has given guaranty for unless they have 
constituted themselves jointly and severally liable 


Ijarah: Hire 

The contract of hire in Islamic Law is called al-Ijarah which is derived 
from an Arabic word ajar meaning remuneration or reward. 

When one party sells to the other the temporary enjoyment of 
moveable property other than ships and animals in return for a price it 
is called al-Ijarah,”® The price should be in proportion to the temporary 
enjoyment sold, The famous Maliki scholar and jurist al-Dardir says 
that the words Ijarah and ajar are synonymous. 

Ijarah is referred to in the Qur'an in Surah al-Qasas in respect of hiring 
the services of Moses by Jethro on the recommendation of his daughter 
after Moses had helped them in watering their flocks: 

Aout 


GI ool abot Sib 


a4 ta meat 


dake Gi phe Sid 
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Said one of the girls: O my father, hire him on wages: Truly the best of men for you 
toemploy is the man who 1s strong and trustworthy. Me said: ‘I intent to wed one of 
these my daughters to you, on condition that you serve me for eight years; but if you 
complete ten years, it will be grace from you’.” 


The ships are excluded from the above definition of Jja@rah because 
transport sea can only form the object of a conditional contract which is 
termed as Miyarah, the chartering of a ship. 

For /jarah to be valid, the ingredients essential are the lesser and the 
lessee, the thing which is to be hired, the price or remuneration for the 
hire, the consent of the hire. The contracting parties must be legally 
capable to enter into the Jj@rak contract and there must be proper 
stipulation of price or remuneration 


The remuneration for hire is to be paid day by day but in the following 
cases, it is to be paid in advance 


If it consists of a definite object 
If there has been a stipulation to that effect 

If it is a local custom to do so. 

If it is for hire of any animal for some definite journey which is 
not yet commenced. 


bene 


The same value will apply in cases of modern means of transport 

The Ijarah contract will be void if it is combined with a conditional 
agreement, ¢.g, a person agrees to grind corn subject to his receiving the 
barn, or that he agrees to weave cloth in return for a proportional share 
of the cloth, The contract will be null and void if in a letting agreements 
of land, the rent is given in the form of food-stuff. The remuneration or 
salary in Ijarah contract may be fixed in proportion to the work to be 
done, A lesser may hire from his lessee the things be has let. A master 
who takes an apprentice may stipulate that the apprentice shall engage 
himself for one year. 

The hired servants, workmen or persons hiring moveables will be 
considered as simple bailees, and hence, the risk will not be at their 
charge as long as there has been no negligence on their part, The 
caretaker of houses or workmen working for their employer or brokers 
or agents shown to be honest persons or sailors whose ship has been lost 
due to an act of Allah will not be deemed responsible for the loss or 
damage. 

An agreement in respect of [jarah can be rescinded if the hirer or 
lessee is evicted or if a workshop is closed by order of the government 
authorities or if a hired wet-nurse becomes pregnant or falls ill and is 
unable to nurse the child. The Jjarah agreement ceases on the death of 
the workmen engaged, but can not cease on the death of an employer 
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Likewise, the /jarah agreement ceases if the thing hired out is fost but not 
on the death of a person who has hired it, Where disputes arise is respect 
of a verbal letting agreement of land or houses, and neither side can 
prove their allegations, each party shall be called upon to make oath and 
the Jjarah contract shall be annulled 


Tahkim: Arbitration Contract 

Tahkim or Arbitration contract is that form of contract in which it is 
agreed that in case of any dispute or disagreement in the terms of 
contractual agreement, it will be settled through the appointment of a 
hakam or arbitrator 
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Chapter 21 


Distribution of Wealth 


Iil-gotten Wealth 


Money or property which is acquired through unfair means, is 
positively unclean and unlawful, and anyone who makes use of it or 
spends it on his needs does himself a great harm. As the Holy Prophet 
has warned, his prayers will not find acceptance with Allah, his 
supplications will not be answered, his petitions will not be granted, and 
in case he does good deeds they will avail him nothing. In the Next 
world, there will be no share for him in the special favours of Almighty 
Allah 

The Prophet has narrated about a man who after undertaking a long 
and tedious journey arrives at his destination in such a state that his hair 
is dishevelled and his body is covered from head to foot with dust, He 
raises up his hands towards the heavens and cries out, ‘O Lord! O my 
Preserver!" but his sustenance is of the impure and he has been brought 
up on what is polluted ;~ how can his prayer be granted when such is the 
case?” 

The above Hadith amply demonstrates that when a person draws his 
livelihood from impure means his prayers no longer remain worthy of 
being answered. Another Hadith of the Holy Prophet reads: 

“If a person buys cloth for ten dirhams and one of them is stained (i.e 
it has been earned dishonestly), none of his prayers will be accepted by 
Allah as long as he wears it.” In another Hadith, he says, “The flesh 
gathered on one’s body by means of unclean earning deserves to be 
thrown into the fire of hell”. On the basis of these strict principles of 
Islam economy, it will not be lawful, for one to liquidate one debt with 
another. When one sells a commodity at a price to be paid later, one 
must not buy it back at a lower price either with cash or to be paid at a 
date earlier than that date fixed first; nor buy it back at a higher price to 
be paid at a date later than the date fixed for the first agreement, But itis 
permissible to buy back the property for a price to be paid on the date 
fixed first.' 
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There will be no harm in buying commodities in a sack when the 
contents were described and made known. But it is not lawful to buy 
cloths that can not be unfolded or described or at night in the darkness, 
where people cannot look at it or recognise its contents, Similarly, it is 
unlawful to sell an animal at night in the darkness. One must not outbid 
the bid of his brother Muslim, and that is when the contracting parties 
are about to reach an agreement, nor at the beginning of making an 
offer.* 

It will also be unlawful to sell fish while still at large, in rivers or pools. 
Noris it permissible to sell a foetus while still in its mother's womb: nor 
is it lawful to sell what is in the wombs of other animals. It will not be 
Jawful to buy in advance the off-spring of what the foetus of a she-camel 
shall bear; not to sell, the semen of male camels which shall produce 
young, when they cross female ones.’ 

It will be equally unlawful to exchange ripe dates with dried ones or 
rasins with grapes. In this respect neither greater nor equal amounts can 
be received in the exchange. No ripe juicy ones for dried fruits of the 
same type. This is prohibited because it involves selling or exchanging a 
thing in return for something which is unknown.* 

It is ensured by Shari'ah as already mentioned in the above lines, that 
the trader must not exploit the buyer. The government in the later 
centuries took interest in the market condition and thus there developed 
in an institution of hisab, the department of inspection which was 
responsible for stopping adulteration, underweighing, over-work by 
employers, employment in risky jobs, encroachment on the 
thoroughfares, unhealthy trades, unlawful professions and cruelty to 
animals. 

Such departments were headed by mubrasibs. There are numerous 
instances to suggest that the government intervened if the rules of justice 
and fairplay were violated. The Holy Prophet's treaties with the Thagif, 
Hawazin and the people of Najran required a ban on the transactions 
involving uncertainty. The Holy Prophet not only appointed an 
inspector to ensure that the unlawful transactions were avoided but also 
himself visited during his life time the market places advising the traders 
to observe moral principles in trade. His successors, the Khulafa al- 
Rashidin, were also active in controlling malpractices in trade and 
commerce, Serious actions were taken against adulteration of any kind, 
Minting of coins was regulated as to prevent debasement and dishonesty 
and save the general public from being degraded. Most of the rulers later 
and the Caliphs in Islamic history were vigilant about prices of different 
markets, and divided various institutions to control the harm ensuing 
from the hands of selfish and greedy traders and trade companies. 
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Warning to selfish and dishonest traders 

The following traditions of the Prophet (s.4.W.) speak of the eternal 
punishment for selfish and dishonest community of traders 

Wathilah bin Asaga says that once the Messenger of Allah came to us 
and said: 


+238 ASL Lal! phase Ly 


‘© you traders, beware of tetling fies (in your business) tranyactions 


ome traders are habituated to swear in the name of Allah while 
selling their commodities. 
The Prophet has said about them 


There are three persons towards who Allah will not look on the Day of 
Resurrection, not would t cleansed of their sins, and they will be the 
recipients of painful punishment, One of them would be the person who sold his 


goods by swearing Labely 


The following narration is in respect of a bedouin who sold his goods 
but used to swear in the name of Allah 
OS GEL aS Alyy JU fale Us as Old Lk pal nel 
elas yi flab | JUld pling dale AU) fro all Juul alld 


A bedouin was passing by with # goat. I said 10 him: "Would you sell this goat for 
three dirhams?” He replied: "By Alla, No.’ Then he sold it when I narrated this to 
the Mewenger of Allah, he said: “He (the Bedouin) sold his Next world for thix 


world 


Al-Riba: The Usury 

One such evil means of acquiring wealth which is described in the 
Holy Qur'an in no uncertain terms is ‘Al-Riba’ the Usury, a practice 
prevalent in the Jahaliyya period, the pre-Islamic cra, and equally 
prevalent in the modern time, the neo-Jahaliyya age. In order to satisfy 
their lust and gain more wealth, some people say: “Trade is like Usury” 
and sce no difference between the two, but the former is permitted in 
Islam and the latter forbidden completely. With this introduction, we 
shall examine the Qur'anic injunctions forbidding usury and the 
guidance from the Sunnah of the Prophet Muhammad (S.A.W.) on the 
same subject. ‘, 

The Qur‘anic injunction contained in Surah al-Bagarah says as 
follows: 
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jp byes 
Uneisseal : 
She yey ~ alts 31 353 leah ih 5 bo ie Bong bah 


Sg ad $A 1 Sti TG 


“Those who devour usury will not stand except as stand one whom the devil by his 
touch has driven to madness. That is because they say: Trade ts ke usury, but Allah 
has permitted trade and forbidden usury. Those who after receiving direction from 
the Lord. desists, shail be pardoned for the past; their case is for Allah (to judge), 
ut those who sepeat (the offence) are companions of the fire, they will abide 


therein (forever)."* 


Those who practice usury are ungrateful and wicked: 
pat US IS sy ly bide 555 Git all Gas. 


“Allah will deprive usury of all blessings, but will give increase for deeds of charity 
for he loves not creatures ungrateful and wacked."* 


True believers must give up the practice of usury immediately: 


Ga 3 Aas 5) Gt Se Gs ta gig all git aga gat Sl G 


0 you who believe, fear Allah and give up what remains of your demand for 
usury, if you are indeed believers." 


If one does not stop the evil practice of usury, he is given a notice of 
war from Allah and His Messenger: 


pSUigal Gag 5 ald Mga alll Se 5S ghd Tytads SF ou, 
oS gl Yo G pallas ¥ 
“But if you do not do (what is prescribed in the verse 278) take notice of war from 


Allah and His Apostle: but if you turn back you shall have capital sums: deal not 
Uajustly, and you shall not be dealt with unjustly.” 


The promise of prosperity in this and the Next World is given to those 
who stop this evil practice: 


J ails igibty Hheuias Gad! Cw igiss ¥ iglsi goal ytl 
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~O you who believe devour not usury, doubled and multiplied but fear Allah; that 
you may really prosper 


Those who devour usury are the rejectors of faith 
GSE potas sn Sigal splsty dhe 1545 Lay 1p 551 dai Sig, 
lagi Like aps go iss 
That they took usury although they were forbidden and that they devoured men’s 


property wrongfully. We have prepared for those among them who reject Faith a 
grievous punishment 


Wealth does not increase but decreases in a long run by practising 
usury 


be S551 iy all She tyi5s SU Gals J) 9 Hd by be SI 
cS ghacail Ab disglh alll doy 5 9545 5455 


That which you lay aut for increase through the property of (other) people, you 
will have no increase with Allah: but that which you lay out for charity, seeking the 
countenance of Allah (will increase): it is those who will get a recompense 


hed 
There are a number of Ahadith of the Prophet (S.4.W.) which condemn 


usury 
The Prophet (3.A.W) has pronounced Allah's curse on those involved 


in the practice of usury 


Pe hy dysalatig AIS 9 41S 99 Le pil IS! (50) All! J guy Gad JU pal 6 


Pare 
Jabir reported: “The Apostle of Allah cursed the one who accepted usury, the one 
‘who paid it, the one who recorded it, and two witnesses to it, saying that they were 


ail alike 


The following Hadith explains unsurious transactions: 


Sail y RSLs an dl (0) AU! J gen JS JU 5 ya Sl ae gal oe 
Phe He elle cell pally pally praatills paadilly pally pally daily 
coh gus dad gloat SSI 52! ld atau! 9! 3h) Gad aus Hy 

Narrated Abi'Sald al-Khudi said the Apostle of Allah: "Gold is to be paid by 


gold, silver By silver, wheat by wheat, barley by barley, dates by dates, and salt by 
salt, like By like, payment beng made on the spot 
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If anyone gives more or asks for more, he had dealt in usury. The 
receiver and giver are equally guilty”, (Muslim), Even receiving a gift 
after giving a loan amounts to usury: 


hye SAL Jol Jolt G21 15h JU (50) gall Ge Quill ge 


Narrated Anas, said the Apostle of Allah: "When a man makes a loan toanother he 
MUSE NOE accep a present.” 


One dirha 


n of usury is a greater crime than adultery: 
Bg Soll AS Gy atyoe (G0) Ul J gent) Jb JUG ls Sy alae Ge 
AS) By Ties oe aatit alin 


NarratedAbdaltih bin Hanzala, the Messenger of Allah sai: ”°A dirham which a 
man knowingly receives in usury is more setious (a sin) than thirty-six acts of 
adultery.” 


Usury ultimately leads to poverty 


1dE Bt peed AS Oly Lit Ot 


(22) UN Spey Jb J a gaune Gal Ge 


Narrated Ibn Masiid the Messenger of Allah said: “Even though usury be much it 
leads io the end to penury.” (Bahaqi and Ibn M3jah) 


The Prophet has forecast as to what will happen as is the case today: 


sal gl Y Ole) alll fe Ss J (50) AI guy 58 St gal Oe 
Shad as leo! ISL ad GU Ltt Js! YI 


Narrated Abu Huraira the Messenger of Allah said: “At time is certainly coming to 
mankind when only the reciver of usury will remain and if he does not reveive it 


ame of ts smoke will reach him 
Usury was not new in Arabia 

Even before the advent of Islam, the system of usury prevailed in the 
Arabian Peninsula, and the entire economy was based on it. Let no one 
imagine that it was simply a question of isolated transactions between 
individuals. The Quraysh undertook a considerable trade with Syria in 
the summer and the Yemen in the winter. The capital of the Quraysh was 
invested in this trade. Let us not forget that the caravan of Abii Sufyan 
which the Muslims ambushed at the battle of Badr and then evaded 
them, to be replaced by Allah with something better for them, contained 
4 thousand camels loaded with good. Ifusury had simply been practised 
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in restricted individual dealings, and had not been a comprehensive 
system of economic life, it would not have deserved the repeated and 
scorching attack made on it by Almighty Allah in the Qur'an, and the 
pursuance of that attack by the Prophet in the Hadith. 

This capital, this commercial activity, this economy all were based on 
the system of usury. Shortly before the mission of the Prophet, the 
economies of various countries came to be gathered into this system, as 
for example in Medina, where the economy was dominated by the Jews. 
Usury was in fact the basis of the economic system of the Jews 

This was the economic “reality” on which the life of the land was 
based. Then Islam came, denying and rejecting this unjust and criminal 
system, and setting forth in its stead a new basis: that of Zakdt, of the 
goodwill loan, of cooperation and mutual solidarity 

The thoroughness of the Prophetic condemnation of usury which was 
made after the dawn of Islam, leaves no room for any part, however 
indirect, in the Islamic transaction. The Apostle of Allah cursed the 
receiver (literally, the eater) of interest, and the clerk who writes the 
bond, and the two witnesses thereof, and declared them all as equally 
culpable, Other traditions record that the Prophet (8..W. forbade the 
barter of a heap of date of an unknown weight for a specified quantity 
Similarly, Muslims are forbidden to sell the fruit upon their trees, before 
it is ripe, even when the two parties are willing to take the risk 

Thus all that the Book of Allah and the Sunnah have prohibited of the 
transactions aims at the realisation of equity and at the prohibition of 
injustice, whether light or grave. These aspects according to Ibn 
Taimiyyah, include: “appropriation of the property of others unjustly, 
or by usury and gambling.” Certain aspects of usury and gambling, in 
particular, which the Prophet (S.A.W., has forbidden are for example: 


4) Selling of commodities or lands not possessed by the seller 
b) Selling of animals still unborn. 

¢) Selling of birds not yet hunted and of fish not yet caught, 
d) Selling the Musarrar, the ewe of which has not been milked for 
a long time, to impose on the buyer falsely that its milk is always 
abundant 

e) Selling of commodities of which the defects have been 
disguised. 

Selling of commodities while allowing the buyer to touch 
them only, without seeing (or examining) them. 

2) Selling a picce of cloth (or dress) without ex 
adequately to the buyer 

h) Selling of commodities haphazardly without weighing or 
measuring 


sing it 
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i) selling agricultural produce not yet ripened. 

j)  Prearranging with a man to bid a high price for acommodity, 
So as to induce others to buy it at a lower (but still a high) price. 
k) Selling the fruits before they show any sign of ripening. 


Added to all these are also prohibited all kinds of invalid 
partnerships, such as partnerships in cultivating a tract of land in return 
for the products of a certain piece of it,!* 

Besides, as al-Qayrawani has mentioned in his Risa/ah, the selling of 
silver with silver in direct exchange in which one of the parties gives 
more than he receives, is also considered as usurious. It was also 
considered usury, to sell gold with gold, yet again one of the parties 
giving more than he received, It is not lawful to exchange silver with 
silver or exchange gold with gold except in equal quantities in direct and 
immediate exchange. The exchange of silver with gold shall be 
considered usury, except when done with immediate effect. In respect of 
foodstuffs such as cereals, legumes and similar things, which can be 
stored, all kinds of foodstuffs and condiments, it is unlawful to 
exchange those of the same type, except by giving equal quantities and 
with immediate effect. It is not lawful for one party to delay compliance 
with these rules, It is not lawful to exchange foodstuff with foodstuff, 
whether of the same type or not and whether of the type that can be 
stored or not, when one or both parties are permitted to delay 
compliance with meeting their obligation. 

There is no harm in exchanging fruits and vegetables and other things 
than cannot be stored, while one party gives more to the other even if 
they are of the same type, through direct exchange. It is not lawful for 
‘one party to give more to the other in respect of commodities of the same 
type and which can be stored, such as dried fruits and other condiments, 
foodstuffs and drinks, except water alone. 

As for commodities of different types of grain, fruits and foodstuffs, 
there is no harm in one party giving more to the other, in direct 
immediate exchange. 

In exchanging commodities of one type it is not lawful for one party to 
give more than it receives except in respect of vegetables and fruits.” 

Wheat, barley and huskless barley are considered as one category. in 
respect of lawfulness and unlawfulness. Raisins of all types are 
considered as one type. Similarly dried dates are all considered one type 
also. Legumes are considered to consist of many types in respect of 
nee Imam Malik held a different view on this. Imam Malik 
considered legumes to consist of one type for the purpose of alms-giving. 
The flesh of quadruples whether tame or wild is pedis to be of i 
same type. Further, the flesh of all birds is considered to consist of one 
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type. Again, the flesh of all acquatic animals is considered to be of the 
same type. Any fat extracted from the flesh of animals regarded as one 
type is considered like the flesh to be of one type. The milk of that type 
mentioned as well as the cheese and ghee are all considered as one type. 

Whoever buys foodstuffs it will not be lawful for him to sell it off 
before he takes it over, if the purchase is done through weighing, 
measuring or counting. However, he is permitted to do that if he bought 
the foodstuff en bloc. The same rule applies to all foodstuffs, 
condiments and drinks, with the exception of water alone. 

Now, if the commodity to be sold happens to be drugs or legumes 
from which oil cannot be extracted, then it will not be unlawful to be 
sold before it was received after purchase. In trading such legumes one 
party can give more than it receives of that same commodity. 

There is no harm for foodstuffs bought on credit to be sold before they 
are taken over. There is no harm in joint purchase of resale at cost price 
or revocation of a sale of measured foodstuffs before it is taken over. 

Every sale or hire or rentage contract which involves some hazard or 
uncertainty in respect of price or the object of sale, or uncertainty inthe 
time payment shall be due, is not lawful 

It is not lawful for a sale to involve uncertainty nor is it lawful to sell 
an unknown commodity. Besides, it is not lawful to sell a commodity 
payment of which shall be due at an unknown time. 

Here it may be mentioned that the Shari'ah does not tolerate any 
profit which is stipulated at the time of contract (ie. pre-determined 
profit) because apart from being riba it is risky in that it may not atall be 
realised, or even realised, it may be less than the stipulated amount. 


Distribution of Income and Wealth > 

The Islamic policy of distribution of wealth through Mirath, Zakat, 
Sadagat, etc., helps a lot in discouraging accumulations and 
concentrations in few hands. It assures that in the process of distribution 
none of the factors of production exploit the other. The land owners, the 
labourers and the owners of capital jointly share in their production, As 
a practical religion and way of life, it compulsorily retains a portion of 
this produced wealth for those who are detained from contributing their 
share in production due to any social, physical or economic handicap, 

The Holy Prophet and the Rashidun Caliphs achieved this goal 
through prohibiting a very large number of exploitative and unjust 
techniques in trade and commerce. A study of Hadith literature is 
suggestive of those measurers which include disciplinary restrictions on 
landlord and the farmer, the employer and the employee and the 
producer and the trader. Our study on prohibition of Riba has explained 
some of these measures, 
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We shall examine some other aspects in the following pages. 


Al-Amanah: The Trust 

The law of Allah categorically declared: “Do not devour one 
another's wealth by false and illegal means.”*' If someone deposits his 
property as a trust with some trustworthy person, he is duty bound to 
look after this property just as he would look after and protect his own. 
A man who keeps someone’s property in trust is Amin, a trustworthy 
person. Because of his integrity, honesty, sincerity and faith in Allah, he 
does not devour another's wealth by false or illegal means nor does he 
change someone's superior thing for something inferior. The Holy 
Prophet's life offers us the best model as he was given an honorific title 
Al-Amin even by those people who had not accepted Islam because of his 
great qualities as a trustworthy man. Even on the day of Hijra from 
Mecca to Medina, he made sure and handed over all the trust property to 
his cousin, to return to their rightful owners. 

The Holy Qur'én speaks about Amdnah (Trust) in the following 
words: 


Oh ut Gs ts Ht g Ljubi Jt A L297 195 38 gi S55 3G al Sy 
Ups gas AS AHN 5h ay pis Cha alt 5) Jats 1 gd 


“Allah does command you to render back your (rusts to those to whom they are 
due; and when you judge between man and man, that you judge with justice. Verily, 
how excellent is the teaching which He gives you. For Allah is He who hears and 
sees all things.” 


The trustee is charged with a great responsibility in Islam. His duty is 
to guard the interest of the person on whose behalf he holds the trust and 
to render back the property and accounts when required according to 
the terms of the trust, This duty of keeping trust is linked with the 
sanction of the Religion of Islam which requires a higher standard than 
even stipulated by common law. The Qur'an says: 


Gy aah ghaly Sal 55 9) clit 2 gil Laas oda i Su, 


“And fone of you deposits in trust a thing with another. let the trustee (faithfully) 
discharge his trust, and let him fear his Lord,"*** 


The Islamic concept of life is such that all our human life in this world 
must be lived as in the presence of Allah who sees all our actions, knows 
fully our thoughts and intentions, Any breach of trust or bad intentions 
will be accounted for, if not in this world, on the day of Judgement. The 
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Hadith of the Prophet enumerates the signs of the hypocrite, one of 
which is a man who becomes dishonest in the matter of trust deposited 
with him 


Abu Hurairah reported on the authority of the Prophet. He said: “The signs of the 
hypocrites are three: when he speaks, he liex; and when he makes a pi 
breaks it; and when he is charged with a trust, he becomes dishonest 


The Qur'an injunction further emphasises upon keeping the trust in the 
following words: 


AiSly ASU HgigSdg Jocapity allt 1gigS5 91 ighai gaat Gil 
eG gala 
“O ye that believe! detray not the trust of Allah and the Apostle, nor 


maappropriate knowingly things entrusted to you 


The trust referred to in this verse may be of various kinds: (1) 
property, goods, credit, etc. (2) plans, confidences, secrets, etc.; (3) 
knowledge, talents, opportunities, etc.; which we are expected to use for 
our fellow men, Men may betray the trust of Allah and His Apostle by 
misusing property, or abusing the confidence reposed in them or the 
knowledge oF talents given to them. 


Al-Dayn: The Debt 

In human life, there comes ups and downs. There are periods of trials 
from Allah as He says in the Qur'din: "We surely test you with aught of 
fear and hunger and diminuation in riches and lived and fruits, and bear 
though the glad-tidings unto the patient.” In such circumstances, 
believers are asked to remain patient. When one has a family to look 
after or some sudden need arises of borrowing money for keeping the 
business going, one is required to go to friends, neighbours, relatives or 
philanthropic people to ask for a loan. The Holy Qur'an has laid down 
principles concerning the repayment of loans and debts. 

The guidance from the prophetic traditions also support the Qur’ 
teachings on this subject. We shall first consider the Qur'a 
injunctions in this regard 


eGsbi gt oS) 198.95 Gi Asjal ali 3, 


“Allah does command you 16 render buck the trust of the prople 

In Islam debt is also the trust which should be returned to its owner, 
Imam al-Bukhari has used this verse as the caption of a chapter (Bukhari 
vol. HI) concerning repayment of debt 
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The Holy Qur'in has guided Muslim in respect of lending and 
borrowing in Surah al-Bagarah in the following manner: 


Janu, ath Susi ata coi gal 
Sha tial J Ak Gls Ss Gd GENS, Ge hi age Ig gly 


‘O you who believe! when you deal with one another. in lending for a term named, 
write it down (in a document), and let a scribe write it down justly between you, and 
Jet not the scribe refuse to write according to what Allah has taught him. Let him 
fear Allah, his Lord, and diminish nothing from it (i.e. from what he owes), But if 
the person who owes be insane oF infirm or unable himself to dictate, then let his 
guardian dictate justly, And call to witness two witnesses of your men, but if both 
bbe not men, then a man and two women of those you agree upon as witnesses, so if 
one of the two makes an error, the one thereof shall remind the other, and let not 
witnesses refuse when they are called on. And be not weary of writing it down, be it 
small or bid, with the term thereof. This is the mast equitable in the sight of Allah 
land the most confirmatory of textimony and nearest that you may doubt, except 
when it be a ready merchandise that you cireulate between you (ie. hand to hand 
and not on credit), for then there shall be no blame on you if you do not write it 
down, And call witnesses when you bargain with one another; and let not the scribe 
‘come to harm nor the witness; and if you do, verily it will be wickedness in you. 
Fear Allah and Allah teaches you: and Allah is Allah-Kaower."* 


‘The verse on the injunction of debt and its repayment is among the 
detailed verse of commandments (dyat al-ahkam al Mufassal) 
The above verse says: 


1. When money or something is lent for a specific term, it should be 
written down in a document. 

2. The scribe who is called upon to write should not refuse since 
Allah has gifted him with the art of writing, He should write exactly 
what is dictated. 

3. The person taking oath should dictate. 

4, Supposing such a person is ignorant of the ordinances or statutes 
and if he does not know what dictation is or cannot dicate well or he is 
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of an immature age or senile or a foreigner who is ignorant of the 
language of the land, then his guardian or agent should dictate justly 
5. Two witnesses from amongst the Muslims should be called to 
witness the deed, They must be adult and of unimpaired reason, free- 
men and should be of good character. The disputes, if any, are to be 
decided on the testimony of these witnesses, and not on the strength 
of the written document, the role of which is only secondary or 
subsidiary 

6. If two male witnesses are not available, then one Muslim man 
and two Muslim women should be invited as witnesses. When we 
compare this with the Jewish code where the testimony of a woman is 
inadmissable,we realise the practical view Islam has taken about the 
witnesses.”” 

7. In the entire affair, the parties concerned should fear Allah and 
do justice. 


The Guidance from the Sunnah 
1. Intention in taking debt 


SI pan oJ play dale AU! Jaco gail G6 Mit AU pdr, Syd gal GE 
AU AGE GAD! a ps SEI pag acke UN sul Ugtol says Gull Ji ga! 


Narrated Abu Huraira, the Prophet (S.A.W,) said: “Whoever takes the money of 
the people with the intention of repaying it, Allah will repay it on his bebalf, and 


sebonoever takes it in order 10 spall i, then Allah will spoil him.” 
2. Payment of Debt is Most Essential 
CIS gh pling dale AU Joo all J gun) Jb ae lt 9, 
nay) ngs Wag ia gay SNS fo yas ¥ Sl cgiguas te Lad sal Jha J 
sous 
Narrated Abi Hurairah, Allah's Messenger (S.A. W.) said: “I Thad gold equal to 


the mountain of Ubud, it would not please me that it should remain with me for 
more than three days except an amount which I would keep for repaying debts. 


3. Debt may lead to sin 


CIS pling dale All Jao ll Jigen I Spa Upe ail py Lathe Ge 
(es J I ppt SLL Ge de get il apts J ga 93 Saal 9 Ngee 
5S Sse pt HON Jal ole UU Spy! Go all J gual Saas La sh 

dla sey 
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Narrated ‘Aisha, Allah's Apostle used to invoke Allah in prayer, saying: “O Allah. 1 
seck your refuge from all sins, and from getting into debts.” Someone said: "How 
‘ofien you seek Allah's refuge from being in debt. O Allah's Apostle?” He replied, 
“Ifa person es in debt he tells lies when he speaks. and breaks his promise when he 
makes a promise 


4. Repayment of Debts by a Wealthy Person 
peg dade Mill Joo alll J ga JUS pene abl gid) Sa gil SE 
vale all Ses. 


ted AbT Hurairah, Allah's Messenger (5.A.W.) said: “Procrastinat 
ng debts by wealthy persons is unjustice.””"" 


Nar 
rep 
Al-Rahn: The Mortgage 
Al-Rahn literally means a proof or something that has been held in 
pledge, The word rahinah occurs in the Holy Qur'an in the following 
verse: 


nin 


Hiya Sis Ley ul JS 


“Every soul will be hold in pledge for its deeds." 


In Shari'ah Law, it means holding something that has a value while 
giving something on debt. The Qur'an has laid down this condition in 
the following verse: 


“If you are on a journey, and cannot find a scribe, a pledge with possession (rihdnun 
Magabixdah) may serve the purpose. And if one of you deposits a thing on trust with 
another let the trustee faithfully discharge his trust and let him fear His Lord. 
Conceal not evidence; for whoever conceals it, his heart is tained with sin. And 
Allah knows all that you do, 


Where parties cannot trust each other, something should be deposited 
aas security, a convenient form of closing the bargain as mentioned in the 
above verse. 


Mortgage is allowed in Sharv 
Prophet: 


SANE OS Fl pling ade AU co ill I Mp AU dy ute Ge 
dese Oe ley) ayy Jal Jt 


Narrated“ Aisha: “The Prophet (S.A.W.) purchased food grains from 4 Jew on 
eredit and mortgaged his irom armour to. hima, 


h as is shown by the action of the 


The thing mortgaged must possess value, If the time stipulated while 
giving a debt on security expires, the debt can be recovered from the 
mortgaged property. There are three essential requisites for a valid 
mortgage: 
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The presence of the mortgagor and the mortgagee. 

The thing to be mortgaged and the debt to be given in lieu of it 
Consideration and acceptance. e.g. The Mortgager says: “I give 
so much amount as a debt on mortgage of such and such a thing for 
such and such a period.” The mortgagee must accept the condition 


valid mortgage must satisfy the following three conditions 


1. Both the mortgagor and the mortgagee must have the legal 
capacity to possess and dispose of the property. Therefore, the 
mortgage of an insane person or a minor will not be valid 

2. While making the agreement terms of the mortgage must be 
expressed, eg. “I loan you a certain amount fora certain period in liew 
of this mortgage.” 

3. The debt as well as the mortgaged property should not be 
unlawful commodities whose transactions are forbidden under 
Shari'ah, like wine, pigs, etc 


If the mortgaged things happened to be birds then the eggs will belong to 
the mortgagor. Likewise honey as well as the rent of the house all 
belongs to the mortgagor. But the animals still in embryo, wools and 
hairs of the animal will all remain with the mortgagee. When a horse is 
given as a security, the mortgagee will be allowed to use it for riding asa 
compensation for feeding it. Similarly a milch-animal’s milk will be 
allowed to the mortgagee when he feeds the animal.”” Hence itis evident 
that when agricultural land or a house is mortgaged, the mortgagee can 
also derive benefit from it when he pays land-revenue or house-tax, or 
spends money on the upkeep of the property 


The agreement of mortgage will be considered incomplete until the 
article pledged is taken over, A witness in this regard is of no 
consequence so long as the witness failed to see the transfer of the article 
mortgaged, Responsibility for damage or loss of the article mortgaged 
shall be borne by the’mortgagor. But the mortgagee only makes good 
what is lost while in his possession. He does not make good what is lost 
while in possession of others.”* 


Bayt al-Mal: The Centre of the Financial Organisation of the 
Ummah 

Bait in Arabic means a House and Mai, the property. Bait al-Médl, 
therefore, means the treasury of the public. The very concept of the Bayt 
al-Mat is the concept of trust: the wealth of Bayt al-Mal is to be treated as 
Allah’s wealth or Muslims’ wealth, as against the imperial treasury as 
used to be known during the medieval period. This concept implied that 
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monies paid into the treasury were Allah's trust and the common 
property of all the Mustims and that the Caliph or a ruler was in the 
position of a trustee, whose duty it was to spend them on the common 
concerns of all Muslims while allowing for himself nothing more than a 
fixed stipend 

‘The concept of the Islamic state and the establishment of Bair al-Mal 
are inseparable. The word Bait al-mal does not occur in the Qur'an as 
such, but the sources from which the funds flow into the Bait al-mal are 
all mentioned in one way or the other in the Holy Qur'an, The 
institution however is mentioned frequently in the Ahadith of the 
Prophet, The Bait al-mal came into being in the life term of the Prophet 
immediately after the coming into existence of the Islamic state of 
Medina. It developed fully in the time of the Rashidun Caliphs, 
particularly the second Caliph ‘Umar bin al-Khattab 

‘The sources from which funds are collected in the Bait al-mal are as 
follows: 


A. Zakdt: One of the pillars of Islam which demands that 2, or 
Ythe part of our savings should be given the poor and needy as a poor 
rate, These funds were collected and managed in the Bait al-mal of 
Muslims for the welfare of the Ummah. The zakat is only payable by 
Muslim subjects from their cash property, trade merchandise and herds 
of cattles, The non-Muslims are exempted from the payment of Zak 

Being one of the five pillars of Islam there occur a number of verses of 
injunctions on Zakat in the Qur'an: 


1 


"And they pray regularly and give Zakat 


“Tic be. 10 the polytheats who do not give Zakat and disbelieve inthe life after 
death."* 


“My mercy is spread on all things. So I shall write itfor thote whoare righteous and 
sive Zakat and believe in our signs.” 


“Whatever Zakiit you give to seck pleasure of Allah, such people will increase their 

Property two-fold in the Neat world." 
B. Sadagah or Infaq Fi Sabilillah 

Sadagah is a voluntary charity given by individuals over and above 
the payment of the compulsory Zakar to relieve the problems and 
sufferings of fellow-human beings. According to the Ahadith, sadaggh 
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must be given in such a way that “even the left hand of the donar does not 
know what the right hand gives’ 

The word sadagah and Infaq fi-sabilillah occur several times in the 
Holy Qur'an 


"And in their property is the right of the beggar and those devoid of riches (ie. 
2 
And spend in the path of Altih and do not throw yourselves with your own hands 
nto destruction 
3 
-O you who are believers, spend from the pure things that you have earned 
4 
‘You give to your relative his right and to the poor and a w: 
5. 
‘0 you who believe, spend from what we have given you. 
C. Jizzyah 


The Jizyyah is an annual tax levied on non-Muslim citizens living in 
the Islamic state. Just as the Muslims pay the compulsory Zakar, the 
non-Muslims pay the Jizyyah. In return, it will be the duty of the Muslim 
state to protect their lives and property like any Muslim citizen. The 
payment of Jizyyah will exhonerate them from fighting for the cause of 
the state and render any military service to the nation. The Muslims in 
spite of their payment of Zakar,"Ushr and sadagat will still be required to 
take up arms if needed for the protection of the Ummah as well as the 
non-Muslim citizens. The Jizyyah collected will go to the Bait al-Mal. 

The Qur'anic injunction in respect of Jizyah is as follows: 


“Fight those who believe not in Allah nor the Last Day. nor hold that forbidden 
which has been forbidden by Allah and His Apostle nor acknowledge the religion 
of truth, even if they are the people of the Book, until they pay the Jizyah with 
ing submission, and feel themselves subdued." 


D. Kharaj: Khardj is a tax levied on the producer of the landed 
property owned by the non-Muslims in the Islamic state, Just as the 
Muslims pay “Ushr, the non-Muslims are supposed to pay kharaj to the 
Bait al-Mal. According to Imam Abi Yisuf, Karaj is a kind of Fay,” 
The Quranic injunction on Fay’ is as follows: 
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“What Allah has bestowed on His Apostles (and taken away) from the people of 
the townships, belongs to Allah — to His Apostle and to kindred and orphans, the 
needy and the way farer, in order that it may not merely make a circuit between the 
wealthy among you. 
B. ‘Ushr: The taxation to be paid on the produce of the landed 
property of the Muslims at the rate of ten per cent if itis through natural 
rainfall in an Islamic state is called ‘Ushr. But if the water has been 
supplied through irrigation. it will be at the rate of 20%.°! This amount is 
to be paid in the Bait al-Mal which will cater for the welfare and needs of 
the individuals as well as the Ummah as a whole. The Qur'inic 
injunction in respect of ‘Ushr is as follows: 


And render the dues that are proper on the day that Ube harvest és gathered." 


F. Khums:_ A certain percentage of whatever a Muslim army gets asa 
booty (ghanimah) after fighting war with enemies and gaining victory 
over them is called Khumus, Likewise, a certain percentage of the income 
from the natural resources, mines, petroleum and other natural hidden 
treasures owned by individuals is also called Khumus. Such proceeds goto 
the Bait al-Mal and is used for the welfare of the nation. The injunction 
of the Holy Qur'dn in respect of Khunrs is as follows 


“And know that out of all the booty that you may acquire in war, a fifth share is 
assigned {0 Allah and to the Apostle, and to near relatives, orphans, the needy, and 
 feavelter.” 


G. Fay’: Fay’ is the property captured from the enemy forces without 


fighting any battles with them. Such property, if acquired, will go tothe 
central funds of the Bair a/-Mal 


The Qur'nic injunction in respect of Fay’ is contained in Sirah al 
Hashr, verse 7, a8 mentioned before. 


H. Para'ib: Dara’ib are the general taxes which the Islamic state 
deems fit to impose on its citizens to carry out some public welfare works 
or when the state needs funds in the event of any emergency. The 
proceeds go to the Bait al-Mal. The following verse also includes a 
sanction of such taxes: 


You give to your relative his right wnd to. the po 
‘ « 
Abdallah bin Umar has said: 

“In your property, there are other rights other than Zakit 


1. Wégf: These are the religious trust and the proceeds from these 
religious trust properties go to the Bait al-Mal. The further details about 
wdaf are given elsewhere in this book, 


and the way farer.“" 
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J. ‘Ushiir: “Ushiir constitutes the revenue collected from the proceeds 
‘out of the trade and business carried our by all the citizens of the Islamic 
state irrespective of their religious beliefs. This revenue also goes to the 
Bait al-Mal. 


K. Kira ail-Ard 
kira’ al-ard, and it 


The income generated from the government is called 
es to the central funds of the Bait al-Mal. 


L. Amwal al-Fadilah: Any income from the government owned 
natural resources is called Amwal al-Fadilah and goes to the Bail al-Mal. 


The estate left behind one who has no heirs 

If a Muslim dies and leaves behind an estate but no heir to inherit the 
property, or does not leave any will behind or any other claimant, the 
property will go to the Bait al-Mal 

Ibn Hazm al-Zahini, the celebrated author of a/-Muhalla has said: “If 
the income of Bay7 a/-Mdl or State Treasury falls short of the needs of the 
poor, the Amir or Head of the State can compel the rich to provide the 
poor with the indispensable food and the necessary clothing to protect 
them against the heat of the summer and the cold of winter and a shelter 
to save them from rain, heat and storm.” According to the Caliph 
Umar each and every individual Muslim has a right in the property of 
the Bait a/-Mal whether he exereises it or not 
provides social security . . 

Again. on the authority of Abu Said al-Khugri, the Prophet is 
reported to have said: “He who has extra means of transport, let him 
pass it on to him who has none; he who has surplus food, let him give it 
to him who has no food."* The Prophet continued enumerating different 
kinds of property to such an extent that Aba Said thought he had no 


This is how Islam 


right to own whatever is surplus. * It is reported by Muhammad, theson 
of Caliph ‘Ali, that his father (Ali) said: “Allah had charged the rich with 
a duty to satisfy the needs of the poor and if they are left hungry and 
naked due to the negligence of the rich, then the rich shall be severely 
punished by Allah." The Caliph'Umar is reported to have said: "Had | 
known what I came to to know later, I would have taken all the surplus 
(wealth) from the rich to distribute it among the poor and the 
immigrants.” 


The Right of the Poor and the Handicapped 


As promised in the Qur'an, “Allah will deprive usury of all blessings 
but will give increase for deeds of charity.“*! Thus, Islam lays great stress 


on the relief of poverty by the rich: 
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“The poor and the unfortunate have a right in their (the rich peoples’) propert 


It is not considered to be a favour by the rich if they help the poor; on the 
other hand, it is a duty of the rich and prosperous men to take part in the 
economic uplift of the poor, The Qur'an condemns all those who go on 
collecting wealth but do not spend it for charitable purposes: 

do not spend itin the way of 


“And thoxe who go on hoarding gold and silver 
Allah, give them warning of a great punishment 


The Holy Qur'in reminds us that in the past many nations were 
destroyed because the rich and well-to-do among them did nothing to 
better the condition of the poor, tried to keep them in a state of poverty 
and treated them with great disrespect and indignity. The Prophet Nuh 
(Noah), when he began to remind the rich people of his nation of their 
duties towards the poor, he was told by the well-to-do sections: 


“Does your religion demand of us that we should give up worshipping what our 
futhers worshipped and what we should not be free to do whatever we like with our 
wealth and property?" 


This shows that in all ages the Prophets of Allah preached that men are 
not free to use and spend their wealth as they liked, but that the poorer 
sections of the people have a right in their wealth and possessions. The 
Holy Prophet was a great friend of the poor and treated them with great 
respect and kindness, He not only instituted the system of Zakar as 
ordained by Allah to relieve poverty, but also stressed the fact that ifa 
man has paid his Zakas, his duty towards the unfortuate members of the 
community has not ended, He is still required to help the poor and the 
needy, A Hadith of the Holy Prophet says: 


“Ifa man brings up and educates an orphan, he will be as near to paradise as the 
fingers of a hand are near to each other." 


In another Hadith, the Prophet has said: 


“A man who helps and spends his time and money in looking after widows and the 
poor, holds the same position in the eyes of Allah asone who fights in the holy war, 
or fasts every day and prays the whole night over a number of years.” 
The Prophet has made no distinction in these traditions between a 
Muslim and a non-Muslim. In fact, he used to help many Jews in Medina 
out of the Zakar funds which were collected by the State from only the 
Muslims. Similarly, Caliph Umar, was of the opinion that the word 
Miskin, used in the Qur'an for the poor, means the non-Muslim poor, 
while Fugard means the poor Muslims. So both should be helped. In the 
treaty of Hira, Khalid bin Walid made an express promise to the 
Christians that if there was an old man or woman among them, or a 
disabled person or a blind man, the Muslim Government would grant 
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him or her a pension for life from the Bait al-Mal. This is because Islam 
stands for the good and happiness of all mankind, Muslims and non- 
Muslims alike. The Muslims have been ordered to work for the uplift of 
all mankind and to show by their conduct that their minds and hearts are 
free from national or religious hatred. 

While Muslims must not live an extravagant life, those who are 
blessed with the bounties of Allah are not expected to live in rags, for the 
Prophet has said that Allah likes to see traces of His bounty of His 
Servant 


Miserliness condemned in Shar¥ 

Miserliness is considered to be a sin in Islam, Islam does not believe in 
merely collecting property and living a miserly life. A generous man is 
considered to be a friend of Allah according to the teachings of the 
Prophet. He is closer to Allah, a beloved of men and is closer to the 
paradise, The message of the Qur‘dn is quite clear in respect of wealth 
and wealthy men 


“And render to the kindred their duc rights, as (also) fo those in want, and 10 the 
wayfarer, bot squander not (your wealth) in the manner of a spendthrift 


In the Jewish scriptures, this refinement of kindness to those in want 
and alos to travellers and wayfarers (i,¢, total strangers whom you come 
across) finds no place. Even the command “to honour thy father and 
mother” comes after the ceremonial observance of Sabbath, With 
Muslims, the worship of Allah is linked up with kindness ~ to parents, 
kindred, those in want, those who are far from their homes though they 
may be total strangers to us, The mention of kindness is not merely 
verbal. They have certain rights which must be fulfilled 

The miserly persons are the brothers of Shaitdn, the Devil, and hence 
are always ungrateful to Allah like Shaijan. 

The Qur'an further says about misers: 


“Verily spendihrifis are brothers of the Evil ones, and the Evil one is to His Lord 
Ungrateful." 


Begging: An unlawful act 

~ Muslims are asked to struggle to earn their lawful livelihood, and not 
merely depend on charity. The upper hand that gives is better than the 
lower. Hence a Muslim is required not to sit idle or live in a secluded 
corner of a jungle or a monastery shunning his responsibility towards his 
wife and children. As the Holy Qur'an says 


“That Man can have nothing except what he strives for. That the fruit of his striving 
‘will soon come in sight 
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It is good to put ones trust in Allah but that does not mean that he 
should shun the struggle to get @ lawful livelihood. The Qur'An says: 


“It is He who hay 
shoulders send eat 


ade the earth subservient to you so that you can work on its 
taf ity provisions.” 


In the ubove words of the Qur’in it is made clear that the earth is made 
by Allah and we are asked to get the benefit out of it from our efforts so 
that we can till and plough and get bumper harvest. Likewise, we may 
exploit the mineral resources out of it for our benefit but all these will 
need efforts on our part, Merely sitting down cross-legged with reliance 
on Allah without doing any effort will not bring forth neither harvest nor 
the rich mineral wealth, Similarly, one should not depend merely on 
charity. He can turn to it as the last resort when in spite of his efforts heis 
unable to get the necessities of life. The Prophet has said; 


Charity is not lawful for 4 rich man neither is it lawful for a healthy and able 
The Prophet has also discouraged be; 
very strong terms: 


ging in many other traditions in 


“ff'arman begs withobt ony dire necessity i he puts te chancoal on his hand 
The Prophet has also said 
“Ita man extended his hands before people in order to beg so that he can become 


ch. his face would be terribly wounded on the day of resurrection and he will be 
stones of hell lor his food, 


In yet another Hadith, the Prophet has said: 


Whosoever mukes himself habituated of begging. he will mect Allah in such a 
nivible condition that there will be no Resh on his face (on the day of 


The Prophet has asked to under hardship and collect wood from the 
jungle and sell it to carn a living rather than go around begging, 

The only time begging can be permitted is when a man is hard pressed 
and there is no other way to survive than asking for help. Truly 
speaking, it will be the responsibility of the Muslim society to look after 
the have-nots and the destitutes living in their localities. One of the 
purposes of the five-time daily prayers in Islam is that the Muslims 
should meet cach other and understand the need of the fellow man living 
int he neighbourhood, One may realise that they are handicapped in 
some way and are not in a position to look after their family, they should 
provide for their needs without begging 

A good Muslim should be his brother's keeper. The exceptional 
circumstances in which a man is permitted to beg are recorded in 
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Hadiths quoted by Imam Muslim, Abi Bishar Qubisah bin Al- 
Mukharigah who reported: “I accepted the responsibility as a guarantor 
in a certain case. I went to the Messenger of Allah and begged from him 
{in order to fulfil his promise as a guarantor). The Prophet replied wait 
until the property of sadaqah arrives, then I shall give you somethi 
The Prophet said: Oh Qabisah it is not lawful to beg except for three 
categories of people (1) that a man who accepts to be guarantor on 
someone's behalf (and has no money to pay). It is lawful for such a man 
to beg until such time that he gets the required amount. Immediately 
after than he should stop begging. (2) That a man whose property is 
destroyed because of calamities. It is permissible for such a man to beg 
until such time that he receives enough means in order to get his 
livelihood. (3) The third category of person is one who is starving and 
three people of his locality confirm that he is really starving. In such 
circumstances it is permissible for him to beg until he gets enough as his 
livelihood. Except for these circumstances, if any one begs and gets 
something he eats unlawful (Haram) 


Al-Rishwah; The Bribery 

Al-Rishwah or bribery 1s offered or promised to be offered to someone 
in order to influence him or persuade him to do something wrong in 
favour of the giver. Thus, bribery is given to deprive someone of his right 
of to bring undue pressure on him of to tyrannise someone o to free a 
criminal or to get his punishment reduced or to pervert justice in any 
other form 


Al-rishwah is Dishonesty 
The bribery is a form of dishonest practice in orderto usurp the rights 
of people, The Prophet therefore has said:" 


platy piggy abl ade png ale QU! Ju abl J gua JU 


pribe us well as the go- 


“Allah has cursed one giv 
between, 


g bribe and one tevci 


It is essential for the administrators and civil servants who are 
employed in the collection of sadagah, zakdr, jizyah and other forms of 
annual taxes imposed by the government not to accept any gift from 

people because it also amounts to acceptinga bribe in order to give relief 
cither for full payment of the tax of to get under-assessed or to gain time 
for the payment. The Prophet sent Abdallah bin al-Luthbiyyah Azdi to 
collect the Zakar from Bani Sulaim tribe. When the account was to be 
rendered ‘Abdallah reported: “This much amount was collected as the 
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zakat while the remaining was given as a gift.” On hearing this, the 
Messenger of Allah said: 


Whe OSs y! tinse AG fis claly hast Say 3 Guale Ned 


“If you were sitting in the house of your father of your mother would any one give 
you that gifts if you are really truthful 


Such gifts are not to be accepted and if at all given, they should be paid 
into public treasury (Bait al-Mal). 

A true believer will neither give bribes nor accept any gift during the 
tenure of his office as an administrator. In the Caliphate of Abu Bakr, 
Khalid bin al-Walid has imposed annual Jizyah tax on the people of 
Hirah in Syria, The inhabitants of Hirah were so much impressed by the 
justice of the Muslims and their cordial relationship and good behaviour 
that they insisted on sending gifts to AbG Bakr, When it was very 
difficult for Kalid to persuade them not to do so, he at least accepted the 
gifts and later counted it as a part of the compulsory tax and reduced the 
actual amount of payment and thus, sent it to the Bait al-Mdl. Caliph 
Umar also sent to all his governors the following message: 


i coe Ya tapi asta 


"Beware of the gifts because they form part of bribe.”* 


The Caliph‘Umar’s statement is very correct when we think of the 
point of view of our modern society where bribery is so very rampant - 
given and taken in the name of gifts, The pious caliph “Umar bin 
‘Abdulaziz flatly rejected to accept any gifts, Someone said to him that 
the Messenger of Allah used to receive gifts, he replied: 


Og GalghY Mga aul yh GS 3Y Syed Lady Lass ad chs, 
RY gM Gall w, 


It was a gift for him alright but for us itis uetually a bribe since people wanted to 
come closer to him because of his priesthood and not because of his rule while they 
wish to come closer to us because of our sovereignty.” 


In other words, the Prophet used to accept a gift and give it away to the 
poor people. Those who brought gifts to him did not have any ulterior 
motive. While in the case of the rulers in the later days the intention of 
giving gifts was no other than to secure undue and unjust favours. 
This does not prohibit the mutual exchange of gifts among friends and 
relatives. According to the prophetic traditions, gifts help to remove 
rancour and increase love and affection. The Messenger of Allah has 
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also said: “Exchange gifts, this will increase your love.”* The taking of 
gifts by the government officers and administrators in the process of 
discharging their duties is thus forbidden under Shari‘ah. The Prophet 
has warned: "There will come the period when bribe will be made lawful 
by people through gifts, and murder through admonitions.” 


The Devastating Effects of Modern Economic System 

While solving the economic problem of man, one has to be realistic in 
one’s approach to human life on this planet, It is true that a man has 
various economic needs in life, it is not necessary to exaggerate its 
importance to the extent that it is reckoned as the whole problem of life 
A man is not to live by bread alone. Therefore, it will be a blunder to 
share our lives, our ethical and moral values, our culture and society on 
economic foundations. A Muslim saga has rightly remarked that a man 
does not live to cat but eats to live and survive. 

If we attempt to build our society on economic foundation alone, it 
would really mean that a man’s position is being reduced to a grazing 
animal, A purely materialistic society, as we can sec in the Western world 
of today, the spiritual and moral values of life are lost sight of, and in 
such a society only the selfish thrive. The business motives and 
commercial ideas are applied in social conduct and thus a man’s role has 
been reduced to that of an economic animal. 

AS a result, people forget that they were merely custodians over their 
property and not real masters and that the wealth was to be acquired by 
lawful means and not through dishonesty and treachery. The wealthy 
people, forgetting their role of Khalifa of Allah on earth, began to 
describe their motto of life as “money, more money and yet more 
moncy™. They have multiplied their necessities of life over and above 
their real needs. This has created artificial requirements of self- 
indulgence and they struggle hard all their lives for their fulfilment. 
Their necessities have grown so much that they have devised evil 
methods of increasing their wealth through hoarding, giving less weight 
and supplying inferior commodity, cut-throat competition, usury, 
selling human blood, pornography, cinema halls, prostitution markets, 
highway robbery, etc. They have drowned themselves in intoxication 
and self-forgetfulness and thus have created an artificial necessity for a 
large number of men to prepare liquor, cocain, opium, help and grow 
marijuana. Because of their ill-gotten wealth, adultery has been made a 
necessity for which an army of prostitutes, and dishonourable agents 
have been recruited. Wild music has become an urgent need for which an 
army of musicians, dancing girls, drum-beaters and manufacturers of 
such instruments have to be patronised. This, in turn has required an 
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army of actors, and actresses, showy and tight dress-designers to stitch 
tight jeans, mini-dresses and unisex dresses. In order to satisfy their 
artifically created needs, they have needed more wealth which in turn 
have bred professional criminals and their active agents. It is in orderto 
satisfy their lust that all illegal dishonest ways of earning have been 
legalised by them and everything has been named a “business” (a/- 
tijarah). 


The Modern Banking System and Interest-free Muslim Banks 

The idea of usury is quite evident in the concept of modern bank 
interest, The rate of interest as defined by modern economists is the price 
of money, the price at which money can be borrowed and determined 
like other prices, by the interaction of the forces of supply and demand.”° 

Originally, usury meant any premium paid for the use of money. 
Nowadays, it means the practice of demanding an exorbitant premium 
of interest. Attempts were made, particularly by the Romans, to provide 
maximum rates of interest, but they were unsuccessful. Later, usury 
being condemned by the Christian Church, it wasallowed to fall into the 
hands of the Jews. Borrowing with interest is now unfortunacly a world- 
wide phenomenon.”* 

Thomas Erskine writing in 1809 A.D. says; “The crime of usury 
before the Reformation (i.¢ the 16th Century) consisted in the taking of 
any interest for the use of money and now in taking a higher rate of 
interest than is authorised by Iaw.”” 

Since then, all the modern Banks function on the basis of interest. 
Every business man in need of loans is driven by force of circumstances 
to borrow from the Banks which charge high rates of interest. 

It is argued by most of the’U/amd that the interest given by the banks on 
the deposit account is riba, and likewise one who receives loans from the 
banks on interest also give riba to the banks. 

Coulson in “A History of Islamie Law” and some brain-washed 
Muslims confuse the trade and Riba which have been differentiated in 
the Holy Qur'an, He gives the following definition: “Riba: Basically, 
interest on a capital loan, In classical doctrine, however, the term covers 
many forms of gain or profit which accrue as the result of a transaction 
and which were not precisely calculable at the time of the transaction 
being concluded,” The correct and clear definition would be: “Any 
amount of interest on capital, or an unfair gain in a transaction.” Even 
the double contract arrangement was not acceptable to all schools of 
theology, but it was taken over by Medieval Europe under the name of 
Mohatra (from Arabic Mukhatarah, risk), together with the Suftajah, bill 
of exchange,” 

Muslims were the first to lay down the true foundation of proper trade 
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and even banking in modern civilization. Hence, the present day 
banking terminology is permeated with Arabic words and expressions 
The very word Cheque is originally Arabic. Its etymology goes back to 
sakk (pl. Sukick). To quote a few others we might mention traffick and 
trafficking whose origin was tafrig; buy was bai: the French word 
acheter, is ishtara; and the word tarriff, ta’rifah, and many others. 
Although we gave them all these words, we are not responsible to give 
the ugly words like “interest and “usury”. They are purely of Western 
invention because the Islamic economic system rightly avoided them 
Usury was not in practice in Muslim banks, otherwise the Europeans 
would have borrowed these terms and incorporated them in their own 
terminology like the other terms mentioned above, Indeed, cheques go 
back to the time of Caliph "Umar bin al-Khattab. He was the first to draw 
a cheque (634-644 A.D.) Al-Ya’qbi, an eminent Muslim historian 
who died in 897 A.D., mentions in his history,” Jana Umar fbn al- 
Khattab kana awwala man sakka wa Khatama asfala al-sikak” (Umar ibn 
Al-Khattab was the first to draw cheques and put his stamp underneath 
and sign them), Al-Jahashiyari, who died in 942 A.D., makes similar 
ement with regard to Harun al-Rashid: “sa‘alahu'l Fadhlu ‘an 
vasukka bi-hadha'l-mablaghi bi Khayih’ (Al-Fadbl asked him (i.e. Al- 
Rashid) to draw a cheque in his own hand with regard to this sum of 
money (which was a million dirhams). —_ 

Ibn Miskawaih (d. 1030) in his Tajarib al-Umam mentions that 
salaries of the army were paid by cheques. One of the charges made 
against Muhammad bin Dawud is that he paid the army in cash and not 
in cheques. From that time onwards the custom of using cheques by the 
people, as a whole, became quite familiar, Centres of money exchange 
were established by the Muslim merchants in different parts of the 
Muslim world. Muslim dynasties ruled all over the world and inherited 
this well established banking system, but they never engaged in the 
Practice of riba or interest without which the modern banks, as the 
general impression is given to all of us, cannot work, " 

The interest-free commercial transactions of Medieval Muslim 
society seems to have baffled and surprised many Western scholars, who 
believe that it is simply unworkable in the modern times. The following 
passage from savory explains our point 

“In the important area of commercial law, the Shari'ah was hampered 
by what at first sight appears to be an unsurmountable handicap. I refer, 
of course, to the Qur'anic prohibition, which is quite specific, on the 
taking of interest (riba). Such a prohibition would appear to be totally 
divorced from the realities of trade and commerce in a free society. Yet 
the classical theory of Islamic law, as developed by the Jurists, far from 
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affording any relaxation, of this ban, made it even more rigid. 

The jurists evolved the doctrine that any speculative transaction, any 
transaction which resulted in the “unjustified enrichment" of one party, 
was forbidden. If a profit were made, it should be given to the poor. This 
doctrine was derived from Qur'anic phrase "God will abolish interest 
and cause Charity to increase.’ In the case of barter deals there are two 
principles involved, according to the Jurists: first, the two amounts to be 
traded must be equal in weight or quantity; second, there must be no 
time lag in the completion of the transaction, because during the interval 
the value of one commodity might fluctuate, and this would permit one 
party or the other to make a speculative gain." 

“Since the whole principle of usury was so expressly prohibited inthe 
Qur’ln, people were naturally reluctant openly to act in defiance of the 
Qur‘anic injunction. On the other hand, trade was vitally important to 
the Medieval Islamic world, and so the Jurists developed a whole series 
of complicated ‘stratagems’ or ‘devices’ known as hiyal (for example, 
partnerships etc.) to enable people to get around the law.” 

It is really not true to say partnerships, etc., were devices to get around 
the law, In that case, we might classify even free trading as a stratagem” 
to get around riba. There is a point at which riba and “profiteering” and 
“speculation” stop and lawful profit starts. Even in trade, Muslim 
jurists have limited the amount of profit made by a reasonable 
percentage, 

A thorough study of the Islamic Development Bank, in which twenty- 
three Muslim countries have participated will one day convince the 
European scholars that the Islamic interest free Banks can also function 
profitably 

In Muslim countries or where Muslims form a sizeable community, 
they can easily avoid Riba by constructing such banks. We thank Allah, 
that some Islamic Banks have been set up in recent times, From 
available reports, it seems that these banks are becoming successful. 
Professor Nejatullah Siddi book Banking Without Interest” 
provides guidelines in this direction. Professor Siddiqui has rightly said 
in the preface of his book that “by prohibiting interest Islam had 
endeavoured to do away with a hideous form of tyranny and injustice 
prevalent in the human society, The institution of interest is a great 
challenge to all those who are trying to revive and reconstruct the 
Islamic way of life in the modern times. In the modern Economic system 
interest, and enterprises based on interest, occupy a key position. The 
whole Banking system rests on interest. It is, therefore, imperative that 
for the reconstruction of the Economic system on the Islamic pattern, an 
Interest-less Banking system should be established and run successfully. 
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Obviously, the Banking system renders a few fundamental, beneficial 
and essential services without which no modern developed economy can 
be conceived. There is also a concensus of opinion among the Muslim 
economists on the point that even without interest a Banking system can 
be organised to discharge all the usual functions performed by modern 
Banking systems based upon interest. These experts also agree that the 
te-organisation of Banking on the Islamic pattern can be brought about 
on the Istamic principles of Muddarbah (a joint enterprise) and Sharakat 
(partnership) but so far it had not been described in details how a 
Banking system would be established on these principles and how 
“Interestless Banking” would discharge all the functions of modern 
banks." 

While describving the Islamic Economic system, Muhammad 
Muslehuddin has said that the economic policy of Islam occupies an 
intermediate position between the doctrines of ‘Bourgeouis Capitalism 
and Bolshevik Communism.” 

Sir Hamilton Gibb also remarks that “Within the Western World, 
Islam still remains the balance between the exaggerated opposites 
Opposed equally to the anarchy of European Nationalism and the 
regimentation of Russian Communism, it has not yet succumbed to that 
obsession with the economic side of life which is characteristic of 
present-day Europe and present day Russia alike... "* 


Islamic Bank; A New Economic Order for the Modern World 


The efforts to establish the Islamic Bank at Makkah, the heart of the 
Muslim World has shown new horizons of hope to Muslims. It will help 
to set up the New Islamic Economic Order, based on the divine 
principles which the world has more or less forgotten due to the lethargy 
of Muslims themselves 

The Islamic Bank can function as the central bank for the Muslim 
world. Operating with entirely new functions and principles, it would be 
more simple and just, as well as free from interest and the complex 
loopholes of the current financial transactions. 

A few guidelines for an ordered and centralised economic pattern of 
the world, that could be ordained through the Islamic Bank are 
suggested below 


1. The world Muslim currency should be immediately established 
It may be given the name of Dinar and its value should be fixed 
equivalent to about 15 US dollars. i 

2. The value of one barrel of crude oil should be fixed at one Dinar. 
In this way the oil reserves would turn into the monetary reserves. 
3. In foreign currencies, the oil price should be gradually 
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increased with an index based on the rate of inflation (price-hike) ona 
selected number of Technical Essentials. 

These may include Heavy Machinery Manufacturing Plants, 
Electronic Nuclear Equipment and Installations, Petro-chemicals 
and Synthetic Polyniers, cost of studies in world’s selected 
institutions of Technical learning, Fertilizers, Food grains, life saving 
medicines and Equipment. This measure will keep on revaluing the 
Dinar, in parity with the level of raising inflation and the price 
increasing tendencies of the industrialised world, and will save the 
Muslim world from its harmful effects. 

4. All other Muslim countries whose economy depends on the 
export of their Natural Resources in the raw state, must establish 
standard export prices for their items in terms of the Islamic Dinars, 
5. All the Islamic countries must sce and contain in all their 
requirements for development, including Education, to Technology 
and Ideology. They should be able to process their natural resources, 
mostly to meet their own requirement, They should export only # 
portion of these resources at reasonable standard prices to non- 
Muslim countries. They should, however, trade preferentially among 
themselves 

6, All the surplus wealth of Muslim countries must be deposited 
with the Islamic Bank, operating on the following basic principles of 
Islamic Economy 

a. No interest in any form 

b, Maximum utilization of wealth and measure to check its 

concentration in few hands. 

c. Annual deduction of Zakat on the deposit 
7. The major functions of the Islamic Bank should be to invest its 
contributions, both at home and abroad. The investments should be 
organised by a Body of Experts, selected from the Muslim World 
strictly on the basis of merit and Taqwa 
8. Another Body of Experts should be formed to prepare an 
International Price List of the Technical Essentials Dinar. No member 
of the Muslim world community, should pay a price higher than that 
The body should also set up an International Standard of good quality 
for these goods. p 
9. The Islamic Bank should give interest free Dinar Loans to the 
Muslim countries for their development projects. It should however, 
receive an Inflationary Compensation, if a price-Hike occurs in the 
Technical Essentials, at the time of repayment 
10. The Islamic Bank should also deduct Annual Zakat on the 
stagnant wealth that could be used as Aid to the poor Muslim 
countries," 
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An economic order based on the Muslim monetary system and 
principles of the Islamic Bank shall: 
a. Set oil reserves and other Natural Resources of the Muslim 
World as monetary reserves 
b. Make Islamic Dinar as the stablest and foremost currency of 
the world 
¢. Relieve the Islamic world from its dependence on foreign 
currencies, as it will assess all the importable commodities in terms 
of hard Islamic Dinars, 
d. Serves as a bridge between the Barter Trade System of the 
Communist World and the System of Payments in Disbalancing 
exchange rates of the Capitalist World. 
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Chapter 22 


The Concept of Lawful (Halal) and Unlawful (Haram) 
in Shari'ah 


The Sharitah has given clear guidance in respect of lawful and 
unlawful based on the teachings of the Qur'an and the Sunnah. It is not 
any human being who decides what is lawful and unlawful, not even the 
Prophet through his own personal judgement. What is Halal is declared 
through the Qur’anic Injunctions, and believers are asked to accept it as 
lawful. Likewise nobody has an authority to declare any food, drink, 
dress or trade and business as hardm or unlawful 

The Institution of Islam says: 


CSU A B33 yl Ge Cilla y oshasnd 1p pI gill Ul! Zin} apm Gye Je 

gales ag OLY! Jad Ais LL! pgs Lots Losi! Slat 3 Ighel 

Ng Bah pt ally SY y Glas Lag Upbe ppl le pal gl os) ape Lal 
AO gated Y le AU! Jo I gtglG Oty Gla ty Jia ad Le aills I ys i 


“Say; Who hath forbidden the beautiful (gifts) of Allah, which He hath produced 
for His servants, and the things, clean and pure, (which He has provided) for 
sustenance? Say they are, in the life of this world, for those who believe, (and) 
purely for them on the Day of Judgement, Thus do We explain the Signs in detail 
for those who understand. Say: The things that my Lord has indeed forbidden are 
‘Shameful deeds, whether open or secret; sins and trespasses against truth or reason: 
assigning of partners to Allah for which He has given no authority; and saying 
things about Allah of which you have no knowledge.""! 


The basic principles in the matter of all restrictive ordinances is thata 
thing which is not disallowed is deemed to be lawful, as the well-known 
juridical dictum has it. Al-/baha aslan fil-ashya,’ ic. “Lawfulness is a 
Tecognised principle in all things." In other words, everything is 
presumed to be lawful, unless it is definitely prohibited by law. There are 
some jurists who have held the contrary view that everything is unlawful 
unless the law declares it to be lawful, but this view is, on the face of it, 
absurd and impossible; moreover it is against the clear principle laid 
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down in the Holy Qur’in, that everything has been created for the 
benefit of man, which leads to the only possible presumption that 
everything can be made use of by him, unless a limitation is placed by 
law, on the use. 

The dictum that everything is presumed to be lawful 
definitely prohibited by Shari'ah, is based on the followin, 
Holy Qur'an 


unless it is 
verse of the 


Capad otacui gS Ahi Bleue Jail gu si Ge GL gt. 
PRM ig JS Gy lps Ras 


It is He (Allah) wh d for you all things thatare on earth; moreover His 
iprehend the for He gave order and perfection to the seven 


aments: and of all things He has perfect knowkedy 


denign 
It further says 


ASide Acly Lo5 a) gay ol acl 3 te A) 5 abil 31 155 li, 
ob 5 5505 daa 


Do ye not see that Allat has subjected to your (use) all things in the Heavens and 
on the earth. and Mas made His bounties flow to an 
(oth) wen and unseen? Yet there are amom those who dispute about Allah, 


nhout a Book toe 


lighten them, 
Of all these bounties of Allah, the lawful and the unlawful are clearly 
shown, as the Hadith says: 
Ge gph aie Sa Leg sal p> gpd ape leg Sho gpd GS g alll Jal Loy 
ay GAS Lag 3g ~ ad py OS A AU! GU aike abi Ge ghd ~ 


Wherever Allab has declared lawful in His Book is tawful, and wherever He has 
declared untawful is unlawful, and wherever He has remained silent a 
Then accept thase bounties of Allah because Allah does not for 

the Prophet recited the verse (of Sirah Marryam): Your Lor 
anything 


Those things which are made unlawful are enumerated in details in 
the Holy Qur’a 


pSilé aja GAS) Jud Sly, 


He (Allah) has enumerated in details whatever made unlawful for you 
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Allah has fixed limits in respect of everything, and through the 
guidance of His Messenger given in the Sunnah, every aspect is fully 
explained to us. We are asked, according to a Hadith in Darqutni not to 
enter into unnecesary discussion about those things which are not 
mentioned at all. The Prophet said: 


pLudl apg Laguiad Ui login aay bp edd Sid od alll Is 
lpi 1935 SM Glad pb ass daa, clad! Ge Osung Logg 


“Allah has made obligatory deeds essential, don't waste them. and He bas fixed 
hot cross them. Whatever He has dectared as unlawful, do not violate 
Kept quiet about certain things, itisa sort of mercy for you, don't 
We should not fabricate any excuses to make lawful what is already 
declared as unlawful. It will be an act of mere hypocrisy to do so since 
what is declared as unlawful by Allah and His Messenger will remain 
unlawful till the last Day. The Jews, according to the Holy Qur'an, tried 
to find excuses in order to render whatever was unlawful as lawful. The 
Holy Prophet (8.4.W.) advised the Muslims thus: 


Jad pals al pyle Ipla cy aggall 55)! Le bps. 


“Whatever the Jews did, you do not do it just as they tried to render lawful 
wherever Allah has declared unalwful mecely by giving Mimsy excuses. 


What is unlawful for a Caliph, a King, an Emperor, # Ruler, is equally 
unlawful fora pauper, What is unlawful for an Jam is also unlawful for 
his follower. There is no double-standard in the Shari'ah of Istam. 
Arabs and non-Arabs are equal before the law, and that is Haram for 
one will always remain Haram for the other. 

Not only that the Shariah declares theft unlawful for Muslims, it is 
equally unlawful for non-Muslims as well. The thing that is stolen, 
whether is belongs to a Muslim or non-Muslim is still unlawful. 

We have no responsibility in respect of a non—Jew. They attribute a lie 
against Allah and they already know about it 

The Jews are asked not to catch fish on Saturday, but they tried to 
change what was Hardm by tricking themselves. They used to dig ditches 
on Friday so that fishes might accumulate in them and then they might 
(collect them on Sunday), To fabricate such excuses is utterly unlawful 
in the Shari’ah of Islam. 

It is unfortunate that some Muslims have begun to follow the 
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footsteps of the Jews and hypocrites by finding flimsy excuses to make 
lawful what is already declared as unlawful in the Qur'an and the 
Sunnah. The two most attractive things for the Muslims in the modern 
times are wine-drinking and cating of Usury, In respect of wine, they 
have found some beautiful name for some drinks and have started 
drinking. The Prophecy of the Messenger of Allah is confirmed int he 
modern times: 


Agaual pis Up yas pall Sal Ge dite Giada, 


p of my Limmah will name wine something else in order to name it 


Likewise, he has said about the Usury which has come true today 
efesall pals Letty ghana ey lll fe ols 


A time will come on people when they will declare usury lawful under the name of 


trade 


No matter how good intentioned one might be, it does not chang 
unlawful act into lawful and vice-versa. Similarly the means to obtaining 
haram is also haram in Islam. Anything that helps an act of adultery, 
theft, brigandage, murder is also hardm, One who brews, sells and 
distributes wine is also committing as act of hardm. A witness in the case 
of Usury deed, an agent, the lender and borrower of usury are also 
committing unlawful acts 

Between the categories of clearly lawful and unlawful, there are things 
which are of doubtful nature. As a matter of Tagwah (piety), one should 
try to keep away from them, The Prophet has advised: 


“The lawful is made clear and the ul also made clear, and in between lie the 
acts which are doubiful about which le do not know whether it ts lawful 
of unlawful. One who kept away from it in order to safeguard his religion and 
honour, he will remain in peace. But if one is eavolved in doubtful things, it is too 
remote to fall a victim to unlawful things. Like a shepherd who grazes his herds in 
forbidden ground, 11 is possible to enter into it. Remember that every king has a 
forbidden grazing ground, and beware that Allah's forbidden grazing ground 
means the unlawful things 


Ost ped 


There are limited in a man’s life when he finds himself in a very 
difficult situation. He may be so very destitute that he may not be able to 
get his lawful bread. In spite of all his efforts, he might not find a job. 
Surely, in such circumstances, it is his Muslim neighbours and the entire 
Muslim society which has really failed him in spite of the systems of 
Zakat and Sadagah in Islam. Howis it possible for one to remain hungry 
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in an Islam society? In case, one finds himself in an utterly helpless 
situation and his wife and children are facing starvation, he may, out of 
necessity, partake of what is even clearly declared unlawful (Haram) 
This rule will apply to other human necessities as well: 


spiny joke aN 5) cule ai Sb ole Ty 2072 Gab! Ga 


Bur if one is Forced by necessity, without willful disobedience, nor tranypressing 
ing. Most-Mercit 


the limits, then is be guiltless, For Allat is oft-Fe 


Injunctions in Respect of Halal and Haram Food 

‘A Mu'min that is a believer is one who willing accepts Allah as his 
Creator and the obedience of Allah as the mode of his life and strives to 
seck His pleasure in all his actions in this world, A Mu'min also believes 
that there is going to come another life after the present mundane 
existence. He also believes in the Day of Judgement and that whosoever 
obeys the commands of Allah and His Prophet is sure to have a good life 
in the hereafter and that whosoever violates these commands shall have 
to bear eternal punishment 

In Islam, a believer is not left without any guidance, The Qur'an lays 
down values and norms for all moral actions, including eating and 
drinking. The Holy Qur’ln says that one should cat "the lawful and clean 
things out of what is in the earth.” 


Medal ofl’ ight le IS Lajyi pu hs LI iL. 


sigle 95e as) Gi 


“0 you people, Eat of what is on earth, lawful and good: and do not follow the foot 
steps of the devil (the Evil one}, for he is to you am avowed enemy.” 


In this verse, there is a general instruction given to all and sundry, 
Muslims, people of the Book (Jews and Christians) as well as the pagans 
concerning food and drinks. The Creator asks all the Creatures to follow 
His command and eat what is pure, clean, wholesome, nourishing and 
pleasing to the taste. All these qualities are beautifully summed up in the 
word 'Taiyib’ in the above verse of the Qur'an, The injunction contained 
in this verse is that the Jahliyya practices dating before the dawn of 
Islam should be rejected. Alll the restrictions they had wrongly imposed 
should be broken since they are based on superstitions. Whatever they 
have made lawful or unlawful is because of their own imaginations, the 
handiwork of satan 

The pagan Arab custom of eating congealed blood is nothing but an 
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example of a shameful custom. It was the blood on the animal sacrificed 
that they used to smear on the walls of Ka’aba and it was the blood that 
they used to eat fried as their delicacy 

The same emphasis on cating of the good things (Tayyib) is given in 
verse 172 of the surah al-Bagarah of the Qur'an: 


f35 Ue ttle fhe Igis tghal Galil iyi G, 
+5933 


SUG AIS Spall 135515 


‘0 you who believe, Eat of the good things that we have provided for you, and be 


grateful to Allah, af it is Hem you worship 


The above verse is particularly addressed to the believers who have 
faith in Allah and His Messenger. They are asked to do so and be 
grateful to Him, since gratitude for Allah’s gifts is one of the forms of 
worship (/badah). Those who have faith have been told that if by 
accepting Islam, they have accepted the Divine law just as they claimed, 
then they should shun all those superstitious beliefs and restrictions on 
certain foods in the days of the Jahilliyah period, These were not 
ordained by Allah but by the Quraishite priests, the Jewish rabbii and 
the monks. The Holy Prophet's Hadith says on the same subject 


epdens Ad Sd das Sly ULE Jadiealy Ll gli fro Sor 


“Whosoever pray 
he sa Muslim 


our Qiblah and 


sur prayers, face od staughtered by us 

According to the above Hadith, a man who prays and faces the Qiblah 
does not absorb himself completely in the Ummah of Islam until he 
Jeaves all the Jahiliyyah practices concerning food and drinks and be free 
from all the shatters of the superstitions which were established by his 
forefathers, If he continues with the past practices in spite of the fact that 
he prays facing the Ka‘abah, he is not a true Muslim 

The following Quranic injunctions explain clearly the foods which 
are unwholesome physically, morally and spiritually 


Rerpripeepen leypeyetelPecrrrel per (r on aes Listy 
phy j ght Ul 5) aile SSI SU Jey GUE Gast 
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“He has forbidden you only carrion, blood and the flesh of swine and that over 
which is invoked the name of other than Allah, But he who is driven by necessity. 
neither craving nor transgressing, it is no xin for him. Lo! Allah is forgiving, 
Merciful" 


When one is forced by necessity and eats unlawful food without 
willful disobedience to the injunctions of Allah concerning foods 
and drinks, then he is guiltless, But in this verse, the permission for 
the use of unlawful things is given conditionally. The following 
three conditions should be kept in mind: 


1, The man who ventures to eat the unlawful must be put really 
in a helpless state and was driven by utter necessity to save his life 
and that of his dependants, As for example, on account of hunger 
or thirst his life was in danger and there was nothing available 
except unlawful food, or duc to illness, there was no way of saving 


his life except eating that food as a remedial prescription, 


a 


There was absolutely no intention to break the law of Allah in 


cating the unlawful food but he was driven by necessity 


3 


Even if one had to cat the unlawful food out of utter necessity, it 


should not be taken more than necessary. Supposing a few morsels of 


food or a little drink of water can save one's lif 


should not be used 


more than that quantity 


“Forbidden unto you (for food) are the dead-meat, and blood and flesh of the 
swine. and that over which is invoked the name of other than Allah, and the 
strangled, and the dead through beating, and the dead through falling from a 
height, and that which has been killed by (the poring of horns, and the devoured of 
wild beasts, unless you have cleansed (by slaughtering) t in the proper. lawful way, 
while yet there is life in it, and that which has been immolated unto idols, And 
pidden is it) that ye awear by the divine arrows, This is an abomination,” 


In the Sirah al-An‘am, the food which are declared unlawful are 


further mentioned in the following verses: 


Cth Sg — Gated Sy ee lll i555 Si gists Jy, 


wigieBk ft paghl 5 Aga GMI Jt 3 ght 


“And eat not of what wheron Allah’s name hath not been mentioned, for Lo, it is 
abomination, Verily, the satans are ever inspiring theit friends that they may 
wrangle with you. But if you obey them. ye will Be in truth idolaters.”* 4 
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eb peal Syed os a pad Jal Ud 9) ud) GU 5 55 5) 9] Lays 
pag JE 05 Gb He Yy 2G 


“Say thou (O Prophet): { find out not in that which hath been revealed unto me 


cought forbidden unto an eater that eat thereof 
is invoked the name of other than that of Allah, then whowocves fe dneen ee 


verily thy Lord is Forgiving, Mereiful 


fede Laps Ahaliy fall joy pile 53 Js inj iygith Gist Jey, 
A — pbb SG 5) Lal ol gi Laas gs Sli GS Lapa nb 


“And unto those who are Judaised we forbude every animal with cloven hoof, and 
of the bullock and the goats we forbade unto them the fat thereof save that which is 
ome of their backs or entrails or that which sticketh to the bone. Thus we awarded 
them for their rebellion, and verily we are Truthful 


From the above Qur'anic injunctions it is clear that a true Muslim 
should abstain from eating the following kinds of foods: 


I. The flesh of swine or a pig (i.e. Pork) 

‘Swine is a dirty animal whose foul habits and coarse-feeding are well 
known. When one sees them in those conditions, it makes their flesh 
repulsive. Moreoever, eating the flesh of swine may become a cause of 
glandular fever and leprosy. The ancient Egyptians and Pheonicians as 
well as the Jews regarded swine as it is mentioned by Hastings in his 
Dictionary of the Bible (Vol. iv. p. 633). 

The Bible's abhorrence of swine is clear no matter may be the practice 
of the modern ‘Christian’ world. The flesh and blood of swine are 
described as characteristically heathed and repulsive, ‘And the swine 
he is unclean to you," “And the swine . . . Itis unclean to you; ye shall not 
eat of their flesh, nor touch their dead carcase."'” There also occurs similar 
references in Mark: 11-12 and Matthew: 7-6. 
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The Holy Qur'an refers to swine as ‘Khinzir’ whichis a contemptuous 
term. The same is true in English also as the word swine” is applied to ‘a 
low, greedy or vicious person” (New Standard Dictionary of English 
Language, New York). The shorter Oxford Dictionary describes “swine” 
as ‘applied as robriously to a sexual, degraded or coarse person; alsoasa 
mere term of contempt or abuse, and “swinish’ is described as “gross 
specially’, the word ‘pig’ is applied to a person ‘selfish, mean, unclean 
and vile’ 

For a true believer (Mu'min) all these above explanations are 
unnecessary since he firmly believes in the commandments of the Qur'an 
which 
or ham). 


egorically forbid the eating of the flesh of swine (pork, bacon, 


2. The dead or rotting flesh 


For a Muslim, cating of the carcase of dead and decaying flesh is 
forbidden. The Holy Qur'an describes this in a word ‘Maitara’ which 
signifies even ‘that which has not been slaughtered in the manner 
prescribed by la 
3. Blood poured from an animal by force 

Eating and drinking of blood is also forbidden. Some people like to 
collect blood and boil it and turn it into a cake looking like liver and then 
cat it, This is forbidden in Islam 
4. The flesh of a strangled animal 

The flesh of any animal which is strangled to death is forbidden for a 
Muslim 
5. The flesh of an animal beaten 10 death 

The flesh of an anisnal which is beaten to death is also forbidden. 
6. The flesh of an animal which dies through a fall 

If an animal dies through a fall from a height, its flesh is forbidden for 
a Muslim. 

7. The flesh of an animal which is smitten to death with the hora 

If an animal is smitten to death during a fight with another animal 
which knocks it with its horn, its Mesh is forbidden for a Muslim. 
8 The flesh of an animal a part of which is eaten by a wild beast 

If a part of the flesh of an animal is eaten by a wild animal it is 
forbidden for a Muslim. This is highly unhygienic. 

9 « The flesh of an animal which dies a natural death 
an animal dies through sic 
forbintee nina! dies through sickness or otherwise, is flesh i also 
a : The flesh sd an animal slaughtered for the worship of an idol. 
slam is purely a montheistic religion and any 
(shirk) is considered as the preter Shee The Roane 
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animal which is slaughtered in the name of any idol or demi-god is 
forbidden for a Muslim. This means that the animal is slaughtered for 
the worship of that idol whose name is recited while slaughtering it 
According to the Hadith of the Holy Prophet, a Muslim should say 
Bismillah Alléhu Akbar (In the name of Allah, Allah is the Greatest) 
while slaughtering an animal (Bukhan, ch. 73, Hadith 9). 

jo animal except fish and locust are lawful unless they a 
slaughtered according to the Islamic law namely by drawing the knife 
across the throat and cutting the jugular vein and wind-pipe repating at 
ore, The Dhabh is of two kinds 


the same time the formula given be 


Dhabh al-Ikhiiyart: This is the voluntary slaughter of an animal 
reciting the name of Allah while driving the knife across the throat 
Dhabh al-Idtirari: Thisis the slaughter through necessity affected by 
wounds as in the shooting of birds and animals. In this case the prayer 
formula (Bismillah Allah Akbar) must be said at the time of the 
discharge of the arrow from its bow or the shot from the gun. 


1. The Beats of prey with canine teeth 

Abu Tha'labah said: “The Messenger of Allah, may benedicition and 
salutation of Allah be upon him, forbade all beasts of prey with canine 
teeth” (Bukhari, ch. 72, Hadith 29). According to the Mishkar, the birds 
of prey with claw are also included in the above, (Mishkat, ch, 19 
Hadith 2). The animals like donkey, lion, dog, tiger, hyenas, crocodiles, 
leopard and lizards are also forbidden according to the following 
Hadith: 
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According to Hidaya, all quadrupeds which seize their prey with their 
teeth and all birds that seize it with their talons are unlawful for Muslims 
in normal circumstances 

It is lawful to make use of the wool and hair of a dead antmal. 
Similarly, it is lawful to make use of that which is removed from animals 
while they are alive, But what is considered better in the Maliki view, is 
for such things to be washed first, before they are used 

It is not lawwful to make use of the feathers of a dead bird, its horn, its 
nails and teeth. It is reprehensible to use the tusks of elephant, However, 
there ate conflicting views with regards to that 

Ifa mouse should fall into a quantity of butter, or oil or honey, all of 
which are in liquid form, and dies in them; they must be thrown away, 
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and must not be eaten. However, there is no harm in using the oil, or 
something of that sort in which a mouse died such as fuel for a lamp but 
only to be used in places other than mosques. Mosque must be free 
from any such things which are mixed up with filth 

If however, the butter, the oil and the honey, were in a solid state, the 
dead mouse, and the oil or honey, which is around it, should be thrown 
away, and the remainder may be used for food. 

But Sahnun, one of the most most famous Maliki jurists, is of the 
opinion that, if the dead mouse, had been in the foodstuff for a long 
time, such liquid foodstuffs must be thrown away.” 

Hunting for the purpose of sport only is detestable in the eyes of 
Shari'ah. But hunting for a purpose other than sport is lawful, Every 
game killed by a trained dog or trained falcon which are set upon an 
animal or bird whose flesh is lawful will still be lawful food for 
consumption, 

Similarly, it is lawful to eat the flesh of the game your faleon or dog 
has brought and the prey is dead and you are not able to slaughter it in 
the normal Islamic way 

Every game you are able to catch, through using your arrow or spear, 
you are free to eat its flesh. If you are able to take hold of it before it is 
dead, you can then slaughter it in the normal way, But if it died of its own 
before you are able to slaughter it, you can nevertheless eat its flesh if it is 
indeed killed by your arrow, However, if the hunter finds the game 
already dead, and his arrow having hit a vital spot in the body of the 
game, there shall be no harm in cating the flesh of such game.*! 

If one slaughters an animal for the purpose of sacrifice or another 
other purpose and he forgets to pronounce the formula: “In the name of 
Allah”, it is permissible for such an animal to be eaten. But if one amoits 
to pronounce the formula deliberately, the animal thus slaughtered 
must not be eaten. 

Similarly, the hunter who forgets to pronounce the formula: “In the 
name of Allah” at the time he lets loose a falcon or a dog at a game, the 
flesh of such a game killed can be eaten by Muslims. If, however, hit 
omits to pronounce the formula deliberately, the flesh of the game thus 
killed shall not be wholesome. 

Ap animal killed for the purpose of sacrifice, on the occasion of ftal- 
Kabir or for the purpose of doing expatiation for an error in pilgrimage 
rites or on slaughtered on the occasion of naming a child must not have 
any part of it sold. 

A man is permitted to cat the flesh of the beast he slaughtered for the 
purpose of sacrificing on the occasion of /d-al-Kabir. But it is better for 
him to give away part of it, as alms. However, itis not obligatory upona 
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person to give away part of the flesh as alms 

A pilgrim must not eat the flesh of an animal he slaughters, for the 
purpose of making a sacrifice to atone ~ for an error he committed, in 
the pilgrimage rites, nor does he cat of the flesh of the animal he 
slaughters to compensate for a game he kills while in a state of ihram. He 
should not eat the flesh of the animal he vowed to slaughter, for the sake 
of the poor, He should not eat of the flesh of an animal he intended to 
sacrifice voluntarily, as a mark of piety; before such an animal reaches 
the place it is supposed to be killed.”? 
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PART VI 
EXTERNAL AND OTHER 


RELATIONS 


Chapter 23 


Al-Siyar: International Law 


In the ancient times, there was nothing like international law as such. 
Whatever elements of international law existed in their legal system, 
there was nothing international nor law in it. It was considered asa part 
of politics and solely depended on the manoeuvres and machinations of 
the statesmen, Even the Iroquois had some notion of international law 
as they sent and received envoys, and they knew very well the rights of 
war and peace but still they continued eating their prisoners.’ In other 
words, we cannot consider the ancient system as international law since 
it was not based on right principles. The rules of international law 
worked out by the ancient people applied only to a limited number of 
states or city-states inhabited by people of the same race or following the 
same religion, or speaking the same language. As for example, the 
Greeks who were merely influenced by the Phoenician culture were so 
very narrow-minded that their international law could only be applied 
between the city-states of the Greek Peninsula, According to their law, 
non-Greeks were considered barbarians, As Aristotle once said: “the 
nature intended barbarians to be slaves of the Greeks.” 

Plato had advised his countrymen to be more lenient in their mutual 
treatment, but he could not tolerate non-Greeks who could be treated 
mildly. The Greek City States had formed a kind of league of nations 
and were instructed not to destroy any town or cut running water int he 
time of war or peace, but this principle was to be applied strictly within 
the city-states, Later, the Romans also evolved their own legal system. 
‘The new system us as advanced as the Greek system but did not go far 
enough. As far as the life and property of a citizen of a state which had 
not a treaty relation of friendship with Rome was concerned, the 
inhabitants of that city could be made slaves and their properties could 
be seized. The Roman law of war remained very much the same, 
recognising no right for the belligerent, and using nothing but discretion 
regarding the non-Roman enemy. The only people who were treated 
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honourably were the ambassadors.’ Even the Jahiliyyah Arabs, before 
the advent of Islam, had some form of international law. The Arab 
chiefs used to visit foreign rulers and sent and received ambassadors.* 
The Yemenites sent envoys to Madyan to ask for Persian help against 
the Abbysinians. These Yemenites used to receive the ambassadors of 
several foreign rulers including the Byzantine empire. 

The Jahiliyyah Arabs too sent envoys to solicit the return of the 
Muslim refugees to the court of Emperor Negus of Abyssinia in the 
year 612 A.D-* In spite of these rules of international relations, applied 
only whenever it served their purpose, they proved to be very cruel in 
their treatment meted out to other people with whom they had no such 
relations. 

After the advent of Islam, the Muslims were the first to accord a 
dignified place to the international law in the Shari'ah. A/-Siyar - thus 
ereated both rights and obligations and the international law became & 
branch of study as an independent science under the name al-siyar, It 
made no discrimination among foreigners and dealt equitably with the 
non-Muslim states of the entire world. 

The Shari'ah has enshrined in itself the principles of Islamic 
International Law nght from its inception and as early as 150 years after 
the Hijrah, it regulated the conduct and behaviour of the Muslim state in 
war, peace and neutrality. The general concept on international law 
restricts its jurisdictional application to nations only but the concepts of 
Islamic international law in the Shari'ah regulated not only the conduct 
of the Muslim state with other states, but also the relationship of non- 
Muslim states and non-Muslim individuals living in the Muslim state, 

The object was to enlarge the concepts of Islamic international law to 
encompass all public functions conducted by the state or its citizens in 
any intercourse not necessarily subject to private regulations in the 
performance of the public needs or functions. As Dr, Hamidullab puts 
it, “When Islam came and founded a state of its own, the earliest name 
given by Muslim writers to the special branch of law dealing with war, 


peace and neutrality seems to have been Siyar the plural form of Sirat 


meaning conduct and behaviour. 

The Muslim Jurists are of the opinion that the term a/-Siyar to 
connote international law was first used by Imam Abi Hanifah (d. 150 
A.H.), the founder of the Hanafi school, while delivering his series of 
lectures on the theme of international law. Imam Mohammad al- 
Shaybani (d. 188 A.H.), the famous pupil of Iniim Abi Hanifah and a 
famous scholar attached to the ‘Abbasid Caliphate has rendered the 
services of editing and recording these lectures in his famous books 
‘Kitab al-siyar al-saghir’ and ‘Kitab al-saiyar al-kabir’, These books of 
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al-siyar, among other things, discuss the behaviour of Muslims in 
dealing with non-Muslims, the covenanted people (ah! al-Dhimmah), the 
resident aliens, the apostates, the rebels and so on and so forth.” 

The word Sirat, when it was used without adjectives meant the 
conduct of the Prophet more specially in his wars." Later it came to be 
used for the conduct of Mustim rulers in international affairs." In the 
works of European jurists of the Middle ages like Grotious, Puffendorf 
und others, one notices that they intentionally excluded the Muslims and 
the Science of al-Siyar from all community of interest from the Christian 
nations of Europe, Their law originated in the necessity of regulating the 
relations of the new sovereign states which arose because of the urgent 
need of temporal unity of Christendom. The later European jurists, out 
of necessity, thought that their international law was limited to 
Christendom only, and then enunciated broad principles to include 
others as well, Some Muslim scholars think that “these European 
principles were just echoes of the time. Moreoever, their human 
modifications for civilization came only after they intensively borrowed 
Islamic principles by the impact of Muslim Spain, the Crusades and 
earlier Ottomans.""? 

The impact of a/-sivar, the Muslim international law can be properly 
assessed from the fact that the earliest European writers on international 
law like Pierre Bellow, Ayala, Victoria, Gentiles and others, all hailed 
from Spain or its neighbour Italy, and were influenced by Islam and 
Muslims during the period of renaissance which came about as the 
impact of Islam on Christendom, The famous author Grotins was born 
in Holland but he had also read and was influenced by Muslim 
International Law as can be seen from his discovery that postilimium 
was known to Muslim Law."” 


The Fundamental Human Rights under Siyar 

The fundamental human rights of man in Shariah rest on the premise 
than man is the Khalifa of Allah on earth and hence the center of the 
universe. 

The fundamental difference between human. tights in Islam and those 
of the famous Declaration of Human Rights adopted by the United 
Nations General Assembly is that the former are binding on every 
Muslim state while the latter are mere declarations binding on nor state 
or country. One of the purposes of the United Nations, according to 
Article 1 of its Charter, is to provide and encourage respect for human 
rights. Later the General Assembly adopted two agreements," which are 
known as the “Covenant on Civil and Political Rights” and the 
“Covenant on Economic, Social and Cultural Rights”. The former 
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covenant includes the following rights: 


a. The right of life and liberty and security of person 
b. The right of privacy 

c. The right to marry and found a family 

4. The right to education 

¢. Preedom of thought, conscience and belief 

f. Freedom of expression of opinion 

g. Freedom of movement 

h. Right to a peaceful assembly and association 

i. The right to fair trial and equality before law 

j. The right to be free from arbitary arrest and detention 


Unfortunately, the above rights and freedom granted by the covenant 
are not binding on any state. The states which voluntarily sign the 
covenent would be legally obliged to abide by its provisions. In recent 
times, we have seen some states which have signed the covenant but have 
not implemented all of its provisions. As far as these rights are 
concerned, they are taught to every Muslim through the divine 
scriptures which provide necessary guidance to the believers to develop 
all his faculties in a manner that will benefit him for his great task asthe 
viceregent of Allah on earth, We shall discuss all the fundamental 
human rights in Islam granted to Muslims and non-Muslims alike in the 
following chapters. = 

Since we have discussed the characteristics of Shari'ah, we should 
bear in mind that individual freedom is sacred within the ethical limits 
imposed by the Shari‘ah, and it will be considered sacred only as long as 
it does not conflict with the larger social interest or as long as the 
individual does not transgress the rights of others.'* 


Treaty Relations in Shari'ah 

The Prophet was the greatest politician and did not forget to respect 
the treaties and pledges, but he held on the contrary a great importance 
to the strict observance of the terms of treaties entered into by Muslims, 
Sometimes in observing the terms of treaties, he had to forego the 
advantage of his little Commonwealth of Islam which functioned on the 
principles of Shari'ah 

One Huzaifa-bin-Yaman could not migrate to Medina with the 
Prophet. He entered into a contract with the Quraish he would not fight 
against them, and in consideration thereof he remained free from 
molestations at Mecca. Subsequently, at the Battle of Badr, he joined the 
Prophet to fight against the Quraish. The Prophet was informed of the 
solemn contract between Huzaigah and the Quraish. The Prophet 
consequently ordered him to refrain from attacking the Quraish in 
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fulfilment of his contract. ' 

Once the Quraish sent Aba Rafi as their ambassador to the Prophet. 
‘When he came to Medina he was greatly influenced by the intrinsic force 
of Islam and expressed his willingness to accept it. The Prophet could 
not accept his declaration at that time, as the detaining of an 
ambassador on any ground whatsoever is breach of international law. 

The importance of observing the terms of treaties, pledges and pacts 
with non-Muslims under the Shari‘ah is sanctified in Islam and stands 
above all other considerations. As for example, non-Muslims are 
entitled to Diyah (blood-money) if they happen to be in treaty relations 
with Muslims, while there is no provision of Diyah to the relatives of a 
Muslim who belongs to a people with no treaty relations with the 
Muslims. 

The best example of this can be seen in Hudaibiyah when the Prophet 
(S.A.W.) entered into a treaty relation with non-Muslims even though the 
terms of the treaty were unfavourable to Muslims. Suhail was 
negotiating the terms of the treaty with the Prophet on behalf of the 
Quraishites while his son, Abi Jandal, who had accepted Islam and was 
persecuted by the Quraishites for having done so managed to escape the 
hands of the enemies. It was verbally agreed between Suhail and the 
Prophet (and not yet written down or scaled) that a Muslim should not 
aid another Muslim against a non-Muslim who enjoyed the Protection 
of a pledge even for a religious cause. The Quran says: 
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“But if they seek your aid in religion, it is your duty to help them, except against « 
people with whom you have a treaty." 


While still the treaty was in the process of negotiation, and the 
Prophet had agreed on the above, Abi Jandal fled the non-Muslim 
Meccans and came for refuge to the Muslims. The moment Suhail saw 
his son, he declared: “O Muhammad, the matter between you and 
myself has already been settled.” To this the Prophet replied: “You 
Speak the truth,” When Abii Jandal heard this, he should: "O Muslims, 
am I to be returned to the idolaters to be deprived of my religion?” But 
Abi Jandal was returned to the non-Muslims according to the terms 
of the treaty although many Companions of the Prophet raised their 
objection. 

The practice of dealing with the non-Muslims continued during the 
period of Muslim rule in most countries and any case of injustice should 
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be considered as a deviation and a sign of weakness on the part of the 
individual ruler. Imam Abi Yisuf, an eminent jurist and the famous 
disciple of Imam Abt Hanifah says about the treaty rights of the non- 
Muslims: “We shall take from them only what was mutually fixed at the 
time of peace-making. All terms of the treaty shall be strictly adhered to 
and no additions would be permitted.” 
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Chapter 24 


Non-Muslims and the Shari‘ah 


Non-Mustims and Islamic Nationality 

The non-Muslims who live in an Islamic state and enjoy all their 
human rights which are enshrined in the Shari‘ah care called Ahi al- 
Dhimmah or Dhimmis, the covenanted people. The Dhimmis living in 
an Islamic state are guaranteed the protection of their life, property and 
honour exactly like that of a Muslim. The rights given toa Dhimmi are 
of an irrevocable nature. It becomes every Muslim's religious duty to 
protect life, property and honour of a non-Muslim since it forms a part 
and parcel of faith (iman). 

The word Dhimmah literally means pledged (al/-4hd), guarantee (al 
Damdn), safety (al-Amdn).’ The non-Muslims are called Dhimmis 
because they are under the pledge of Allah, the pledge of the Messenger 
of Allah, and the pledge of the Muslim community so that they can live 
under the protection of Islam. In other words, they are under the 
protection of Muslims and their guarantee, The pledge of security and 
guarantee given to the non-Muslims is like the political nationality’ 
given in the modern times on the basis of which people acquire all their 
Fights as the nationals of a certain country and become liable to 
responsibilities. The Dhimmis from this point of view are “the people of 
the abode of Islam" (ah! Dar al-Islam)’ and. hence the possessors of 
Islamic Nationality (al-Jinsiyyah al Isldmiyyah)-* 


Non-Muslims under the Jurisdiction of a Muslim State 

The Muslim Jurists have classified the Non-Muslim citizens under 
different categories.’ The most prevalent view is that there are the first 
three kinds of non-Muslims who may be found in any Islamic Stat 


1, The Dhimmis: These are the Ahi al-Dhimma or those who: accept 
the hagemony ofa Muslim State whose matters are to be decided with 
the terms of the appropriate treaty, Muslim State is duty bound to 
abide by all the terms of such a treaty. 

2. The ‘Conquered People’: These non-Muslims are those who 


fought against Muslims until they were defeated and they were 
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overpowered. They automatically become the Dhimmah ot 
responsibility of a Muslim State, They will pay # fixed amount of 
Jizyah tax and their lives, property, honour and places of worship will 
be protected in lieu thereof 

3. Those non-Muslims who cleared happen to be residing in the 
Muslim State as its citizens. 

4, Non-Muslims residing temporarily in a Muslim country, ¢ 
tourists or temporary sojourners. 

5. Resident aliens who have opted voluntarily to live ina Muslim 
State. 


It is essential to remove some misconceptions about these distinctions 
in the Shari'ah between Muslims, Dhimmis and non-Muslims, Some 
Scholars tend to give the misleading analogy of this distinction and 
compare it with the Roman concept of Jurisdiction in the Jus Civile or 
the Roman Pax Romana. It should be remembered that non-Muslims 
are not outside the jurisdiction as is the case with Jus Civile, Likewise, 
Muslims are not supposed to consider themselves as the “Lords of the 
population of the globe” as they are not arbis Romanus but merely 
“Servants of Allah” (Ibad Allah) and even as rulers, they merely the 
custodians of Allah's property and not the absolute owner because 
everything existing in the heavens and the earth belong to Allah. The 
non-Muslims therefore, are equal before the law in every aspect. The 
distinction in the terms of ‘Muslims’ and ‘non-Muslims’ merely remains 
one of political administration and not of human rights. 

Since the Dhimmis are under Dhimmat-Allah, they enjoy complete 
religious, administrative and political freedom — a right guaranteed to 
them in return for their loyalty and the payment of a reasonable tax 
called Jizyah which will be utilized in the defence and administration of 
the state.6 


Muslims and non-Muslims: Guidelines from the Qur'an 

It is a wrong presumption that since an Islamic state is based on a 
definite ideology, the state will annihilate the non-Islamic elements 
within its fold. There are guidelines in the Qur'an and the Sunnah which 
speaks of strengthening and cementing the relationship between Muslim 
and non-Muslim citizens. The basic foundation of this relationship is 
referred to in the Qur'an in the following words: 
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“Allah forbids you not with regard to those who fight you not for your Faith nor 
drive you out of your homes, from dealing kindly and justly with them: For Allah 
loves those who are just. Allah only forbids you with regard to those who fight you 
for your Faith and drive you out of your homes and support others in driving you 
‘out, from turning to them (for friendship and protection). It is suchas turn to them 
{in these circumstances). that do wrong.” 


According to the above verses of Sirah al-Mumtahanah, Muslims are 
asked to deal with unbelievers kindly and justly unless they are rampant 
and out to destroy Muslims and their Faith as was shown by the example 
of Prophet Muhammad in the treaties of Hudaibiyah and Medina. 

The best example of such treatment can be seen in the life time of the 
Prophet. In the carly days of Islam, Muslims had to migrate fromt heir 
place of birth because of the persecution at the hands of non-Muslim 
pagan Meccan. Qutailah bint ‘abd al-Uzza, the mother of Asma bin 
Abubakr and the wife of Abubakr, who later became the second 
Caliph, did not migrate from Mecca to Medina in 622 A.D. nor did she 
accept the religion of Islam. After the treaty of Hudaibiyah, when 
Meccans visited medina, Qutailah came to Medina to see her daughter. 
‘Abdallah bin Zubair, the illustrious son of Asma narrates that Asma 
first refused to see her non-Muslim mother. When she asked the Prophet 
whether or not she could see her non-Muslim mother, the Prophet asked 
her to see her and treat her well.* 

From the above incident, the jurists have deduced that it is essential 
for every Muslim to treat with respect one’s parents, brothers and sisters 
and other relatives no matter what their faith is. They should also try to 
help them in the hour of need, provided they do not profess to be the 
‘open enemies of Islam.* 

As far as the people of the Book, that is Jews and Christians, are 
concerned, they have been given a special position in the Qur'an since 
their religions were originally based on the Heavenly Books like Torait 
and Injil. The Qur'an says in respect of Ahi al-Kitab: 


Spl lly Lal tdy prt Spel ult YI et e ot VO bi aig Yy 
WOpalen dy ely pSbly Laly SII yly WI 


“And dispute you not with the People of the Book, except with means better (than 
mere disputation), unless it be with those of them who inflict wrong (and injury), 
but say: 'We believe in the Revelation which has come down to us and in that which 

n to you; our God and your God is One and it is to Him we bow (in 


In order to achieve their purpose as standard bearer of Allah, 
Muslims are required to find trae common ground of belief, as stated in 
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the latter part of the above verse, and also to show their kindness, 
sincerity, truth and genuine anxiety for the good of others, that they are 
not cranks ore merely selfish seeking or questionable aims, But those 
who are deliberately trying to wrong or injure others will have to be 
treated firmly, as we are guardians of each other, With them there is little 
question of finding common ground or expecting patience, until the 
injury is prevented or stopped 


Fundamental Rights of Non-Muslims 
The fundamental rights of non-Muslims in an Islamic State are of two 
kinds: 


1. Their protection from all external threats. 


2. Their protection from all internal tyranny and persecution 


The first kind of protection is the same as in the case of Muslims. The 
head of state and those in authority are bound to look after the interest 
of all citizens using all the force at their command. The famous Malikite 
Scholar Imam al-Qurafi'* quotes the statement of Ibn Hazm from his 
book Maritib al-Ijma: 


“If enemies at war come to our country aiming atcertain Dhimmi, it is essential for 
tus thal we come out to fight them with all our might and weapons since he is under 
the protection of Allah and Hix Messenger. If we did anything less than this, it 
means we have failed in our agreement for protection. 


This principle of the Shari'ah was amply demonstrated by the famous 
Shaikh Ibn Taimiyyah when the Tartars had invaded Syria. The Shaikh 
went to see Qatlushah to spare the sufferings of people. he agreed to do 
so with the Muslims but refused to treat non-Muslims in the same way as 
Muslims. The Shaikh said that it would not please them since the Jewish 
and Christian families were under their protection. 

The more important protection is to accord to non-Muslim citizens is 
from internal high-handedness, persecution, tyranny and injustice. The 
Muslim citizens are duty bound to spare their hands and tongues from 
hurting the non-Muslim citizens.'’ They must not keep enemity or 
hatred against them, since Allah does not like tyrants but gives them a 
quick punishment in this world or gives them a greater punishment in 
the next world." There are a number of verses of the Holy Qur'an 
warning wrong-doers and the following saying (Ahadith) of the Prophet 
(S.A.w) warn Muslims against any high handedness towards the non- 
Muslim citizens. 


pes ad di GS gf AaBlle 5 gd als 9g! Ua Quel 9) Nabe alls Gay 
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“Whoever persecuted a Dhimmi or usurps or took work from him beyond his 
capacity. or took something from him with evil intentions, {shall be a complainant 
against him on the Day of Resurrestion.”*!* 


‘The Prophet also said: 
OLLI! pgs Gasol dered CdS Say darod lb Led ssi gw 


"Whoever hurts a Dhimmi, | shall be his complainant, and for whosoever Lama 
complainant, | shall ask for his ght om the Day of Resurrection.” 


The Prophet also said 
AUF 31 ald iNT Gay, pill ald Land sl Ger 


“One who duets a Dhimmi,he hurts me; and one who hurts me. hurts Allah. 


ne Muslim jurists like Ibn-Abdin (d. 1836 A.D.) have argued that 
since Muslims are given a responsibility to protect the blood and 
property of non-Muslims and since the persecution of weak persons at 
the hands of the strong is considered as one of the greatest crimes, the 
persecution of non-Muslims in an Islamic state will be considered to be a 
greater crime than the persecution of Muslims by non-Muslims.’ 


Muslim ~non-Muslim Relationship in the time of the Prophet 
When Muhammad ($.4,W.)started to preach openly about Tauhid, Le. 
monotheism ~ that is the belief that there is only One Lord for the whole 
universe, and that is Allah, and that none has the right to be worshipped, 
but Allah = the pagan aristocracy of Mecca turned against him and his 
followers, Members of the pagan aristocracy were so deeply sunk in the 
depth of ignorance that they could not accept any supremacy over their 
imaginary idols of wood and stone of which Lat, Manat, Uzzah and Hubal 
were their source of happiness and sorrow, reward and punishment. 
But a good number of eminent Quraishites rallied round the Holy 
Prophet (S.A.W,) and the inveterate enemies of Tauhid started inflicting 
torture and injuries upon the Holy Prophet and his followers so that 
others would not dare to join them in their religious mission. But the 
number of the Holy Prophet's followers grew which was an indication of 
a serious revolutionary movement against their mode of worship, unjust 
ways of life and their very existence as the custodians of the Kaaba. 
To save their own institution from destruction, the Quraish started 
persecuting Muslims; it was then that the Holy Prophet advised his 
followers to seek in the nearby Christian Kingdom of Habasha 
(Ethiopia). t 
He told his followers: “If you go to Abyssinia (Ethiopia) you will find 


Non-Mustims and the Shari'ah 431 


a king under whom none is persecuted. It is a land of righteousness 
where Allah Almighty will give you relief from what you are suffering."*"* 

Consequently, in A.D. 615, a small group of eleven men and four 
ladies including Uthman bin Affan and his wife Ruqayia (daughter of 
the Holy Prophet), ‘Abdal Rahman bin ‘Auf, and Zubair bin ‘Awwam, 
crossed the Red Sea and reached the hospitable shores of Ethiopia. It 
was followed by another batch of eighty-three men and eighteen ladies 
under the leadership of Jafar bin Abu Talib (cousin of the Holy Prophet 
and brother of Syedina Ali). This emigration is referred to as the first 
hijrah in the history of Islam. 

The news that these Muslims were kindly received and lived under the 
protection of Najashi, the King of Habasha filled the Quraish with 
dismay and subsequently they deputed Abdallah bin Rabiund Imr_ bin 
‘Aas with precious gifts to the king to request that the fugitives might be 
returned. The Quraish were well-acquainted with Abbyssinia through 
trading relations. The king of Abyssinia granted an audience to the 
deputed Quraish and told them he would himself examine the refugees 
The Quraish expected their prospects for the morrow to be excellent 
The king summoned the refugees in the presence of the Christian 
bishops and asked: "What is the religion for which you have abandoned 
your people and yet have neither adopted mine nor any other known 
religion?” 

Jafar bin Abu Talib answered in words that reflect the Arab life 
before the birth of the Holy Prophet Muhammad (8.A.W.) and the early 
message of Islam: 


~O King, we were a barbarous nation, worshipping idols, eating carrion, 
disregarding every feeling af humanity, committing shameful deeds, killing our 
blood relations, forgetting our duty towards our neighbours, the strong men 
ng us devouring the weak, we knew no law xave that of the jungle. Such was on 
state until Allah sent us an Apostle, from amongst ourselves, with whose lineage 
integrity, trustworthiness, excellence of character and purity of life we were fully 
aware 

“He summoned ws to Allah, to believe in His unity, to worship Him and abandon 
the stones and idols which we and our fathers worshipped in His stead, He 
commanded us to speak the truth, to be faithful in our trusts, to observe our duties 
to our kinsfolk and neighbours, to refrain from forbidden things and bloodshed, 
from committing immoralities and deceits, from consuming the property of 
orphans and from standering virtuous women, He order us to worship God and 
associate no other with Him, to offer prayer, give alms. and observe fast. So we 
trusted in His word and followed the teaching he brought us from Allah, (This is 
our fault), and for this reason our countrymen turned ayainst us and persecuted us 
to try and seduce us from our faith, that we might abandon the worship of our God 
and return to the worship of idols."*!" 


The king asked Jafar bin Abii Talib what did Prophet M 
say about Jesus Christ. Jafar quoted the texts from the Qur’ 


mimad 
in, Sirah 
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“Maryam”. (This Sirah was revealed before the first Muslim hijrah to 
Ethiopia,” 

Being satisfied to his enquiries, the king saw no reason to listen to the 
demands of the Quraish, and returned their gifts saying “If you were to 
offer me a mountain of gold, I would not give up these people who have 
taken refuge with me.” 

The Quraish ambassadors returned empty-handed, and the Holy 
Prophet held the Habessins (Abyssinians) in considerable affection. he 
blessed the king and his progeny. He is reported to have said, “Leave the 
Habessins in peace so long as they do not take the offensive.” 

Afterwards, Muhammad (3.A.W,) wrote a letter to the king about his 
mission, which was the Holy Prophet's first letter about Islam to any 
non-Muslim king. That letter was brought to Ethiopia by Umru Ibn 
Ummayia. The king received the letter with reverence and “the Najashi 
declared his belief in the Prophet's mission."”* 

The Muslims who had taken refuge in Etifiopia lived in peace under 
the protection of the king. Some of the emigrants returned to Mecca 
when conditions improved at home for a great number of the Quraish 
had joined the Holy Prophet in his righteous mission. 

Friends and foes, Muslims and non-Muslims, were all alike to the 
Holy Prophet and to His laws. He followed the Qur’anic injunction = 
“Let not hatred of a people incite you to act unjustly, that is neater to 
piety.” “Verily Allah enjoins to do justice and kindness - O you who 
believe, be upholders of justice, bearers of witness for Allah's sake, 
though it be against yourselves or parents or near relations.”?) The 
Qur'an again says: "When you speak, then be just though it be against a 
relation.""™* 

Once a Muslim thief was brought to the Apostle of Allah, He ordered 
his hand to be cut off on trial. His companions considered it a very 
severe sentence. Then the Prophet said: “Had she been (my own 
daughter) Fatima, I would have certainly cut off her hand.” 

Once in a trial between a Muslim and a Jew, he gave a decision in 
favour of the Jew who at once exclaimed; “By Allah, you have decided 
with trath.” He did not fear that by this act he would alienate the 
sympathy of the clan to which the Muslim belonged. 

‘Once a respectable lady of the Makhzum tribe committed a theft. She 
was brought before the Prophet under arrest. When the companions saw 
her and considered her respectability, they requested the Prophet to let 
her off. The Prophet abhorred the idea of distinction and passed order 
for cutting off her hand. 

Once a ruffian of Banu Tha‘alaba tribe killed an Ansari all of a 
sudden. The heirs of the murdered Ansari demanded surrender of his 
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son and revenge of murder. The Prophet prohibited it and said: ““A son 
is not guilty for the crime of his father.” 


When the whole of Arabia except Khaiber came under the sway of the 
Prophet, the Khaiber Jews one day murdered a companion unjustly at 
Khaiber. The Prophet could not find out who the culprit was. 
Consequently, he paid compensation of one hundred camels to the heirs 
of the murdered person from the State Wealth 

The Holy Prophet used to do justice according to the law to which the 
complainant belonged, Once a Christian of the Banti Quraiza tribe was 
killed by a Christian of the Bana Nazir tribe. In a complaint before the 
Prophet, he enforced the law of the Torah ~ Life for life. 

In disputes between the Jews, Muslims and other tribes, the Prophet 
was the final Court of Appeal. Before his death, the Prophet announced 
publicly: “If I owe anything to anybody, he may claim it. If 1 offended 
anybody, he may take revenge.” In response, a man named Sarf claimed 
some dirhams. They were at once paid to him. 

Sakhar was a Muslim who accepted Islam after Tayif was conquered 
He was the chief of his tribe. Once the infidel Mugirah complained to the 
Prophet that Sakhar had kept his aunt detained with him. The Prophet 
at once ordered Sakhar to hand over Mugirah’s aunt to him, 


Prophet's Advice to His Caliphs about Non-Muslims 
The non-Muslims must be treated with leniency and must not be 
oppressed by any ruler and must not be taxed beyond their capacity and 
nothing should be taken from them except for a duty encumbering 
them." The prophetic tradition emphasises on this point: “Whoever 
oppresses a non-Muslim subject or taxes him beyond his capacity, then 1 
shall be the opposite part to him in the litigation.”?* The second Caliph 
of Islam, Sayyidna‘ Umar bin al-Khattab is reported to have said the 
following in the last moments of his life: 
“I exhort my successor regarding the treatment to be meted out to 
the covenanted people by the Messenger of Allah. They should 
receive the fullest execution of their covenant, and their life and 
property should be defended even if it requires to go to war (with 
oppressors), and they should not be taxed beyond their 
capacity. 


‘The Khulafa’al-Rashidun (the right-guided Caliph) used to enquire 
about non-Muslims whenever people came to see them from the 
neighbouring countries or provinces, Whenever any complaint came 
fron non-Muslims, they used to give their urgent attention to it in, order 
to ensure that justice was done to them. It is narrated by Al-Tabari in his 
famous historical work that Caliph’ Umar used to question the delegates 
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concerning the condition of non-Muslims and used toask if any Muslim 
had hurt the feelings of non-Muslims in their countries. Once he asked 
some delegates to narrate the treatment of non-Muslims at the hand of 
Muslims in their home towns. They replied: 


coLiig Yi pts 


“We do not know except fair treatment by fulfilling their pledge." 


The religion of Islam and the Shari'ah has emphasised a great deal on 
the rights of the non-Muslims so much so that any Muslim who violates 
any of their right is deemed to have committed a grave sin. Many 
atrocities have been committed in the name of religion in many parts of 
the world. In Hinduism, for example, if a non-Hindu, whether a Muslim 
or a Christian, eats in a plate, the plate becomes ‘unholy" and needs to be 
washed, Similarly, the blood of a Brahmin is consider superior to the 
blood of a low-caste Hindu (Shudra) who is born to serve the Brahmin. 

The world has also seen the differentiation between man and man on 
the basis of geographical area. In Roman law, ifa man belonging to one 
city-state entered into another city-state, he was captured and treated as 
aslave. The same is also true if the basis was the colour of skin, as is the 
case in apartheid South Africa today, that only a white man can enjoy 
certain rights and privileges and a black man cannot even sit and cat 
with a white man. In all these cases, the basis is merely “an accident of 
nature and belongs more to the animal instinct than to the nationality of 
man 

Islam rejects all these man-made distinctions even if they are given 
religious colouring. The only unifying factor in Islam is the identity of 
ideas which solely depends on the choice of man and not upon the 
accidents and hazards of birth, race, colour and geographical location, 
All men are equal in Islam, and even if one does not choose to follow the 
religion of Islam, he has every right to live in peace and tranquility in a 
Muslim state or Muslim majority areas as an honoured citizen with all 
rights and privileges. Neither the religion of Islam nor the Shari‘ah can 
be forced on any one against his will according to the teachings of the 
Quran and the Sunnah of the Prophet. 


The main emphasis of the Shariah is on the sanctity of a legal due 
Process concept to guarantee life, liberty, property and honour of every 
human being. Therefore, Muslim law is the fair regulation of the 
conduct of the faithful in this world and in the world hereafter. Mutatis 
mutandis, Muslim international law aims at the fair regulation of the 
Muslim state in its foreign relations. As Dr. Bassouni Puts it: “It is 
directed also to the individual Muslim state and any non-Muslim 
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state." The Shari'ah is the unifed source of moral precept and it 
prevents a duality of moral standards in national versus international 
affairs because in Islam what sanctions the indiv 
also sanctions the individual's public conduct.” 

According to the Shari'ah, the entire mankind is one nation and 
Muslim should think of the rights of all human beings. All the human 
rights granted by the Shari‘ah are meant for the welfare of the world. 
The human rights under Shari'ah were promulgated 1,400 years ago 
When one looks at Articles 1-30 of the universal Declaration of Human 
Rights, it seems as if they are the reflections of the aims and objectives of 
the Shari‘ah. All the rights like the right to an honourable life, the right 
to practice any religion of one's choice, the right to any employment and 
choice of work, the right to a decent wage and the giving of the wage 
even before the perspiration of the worker dries up, the right to own 
property, the right to social security, the right to obtain basic necessities 
like food, clothing and shelter are all guaranteed by Shariah 

The individual is viewed by Islam both asa single and unique unit and 
also as a part and parcel of a composite unit, i¢., mankind. It is this 
sublime concept which is reflected in the way Shari'ah deals with non- 
Muslims in general and the non-Muslim minority in_ particular 
Freedom of religious practice, personal status matters, citizenship and 
protection of life, liberty and property and only some examples of 
specific guarantees that have to be afforded to the non Muslims and the 
*minorities' who live under the protective covenant of an Islamic state. 
We shall endeavour to discuss these aspects in the next chapter. 


ual’s private conduct 
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Chapter 25 


Jihad 

Jipad is derived from the Arabic word a/-Jahd meaning a struggle or 
striving, and the word Jahada means ‘he has struggled or exerted 
himself”, Jihad does not necessarily mean resorting to the use of sword 
and the shedding of blood as is misunderstood by some people. The 
word Jihad, therefore, is so comprehensive that is also includesa striving 
and undergoing hardship and forebearing in great difficulties, while 
standing firm against one's enemies. The actual words for war in Arabic 
are @l-Harb and al-Qiral. In the Qur'an, therefore, the word Jihad as a 
Holy War, is used in respect of waging it for defence against any 
gression or taking an offence in unavoidable circumstances when the 
onslaught of enemies is imminent, These circumstances alone can make 
a war morally justifiable.' The Prophet was asked in the Qur'an to 
spread the religion of Islam and invite people to Allah with “wise 
counsel and good admonitions.”* His main mission in Mecca was to 
invite people to Allah acting on Allah's command and undergoing 
persecution at the hands of the pagans. His companions, the early 
Muslims, also tolerated untold hardships because of their profession 
and dedication to the new religion of Islam 


EG did di; pkSs jacely, 


Now await in patience the command of Your Lord: for verily you are in our 

The man of Allah must strive his utmost to proclaim the message of 
Allah. As far as the result is concerned, it is not in his hands or in his 
command. He has to wait patiently in the knowledge and with 
conviction that he is not forgotten by Allah, but he is constantly under 
the eyes of Allah, under His loving care and protection. He must 
continue in his good word undaunted 

The Qur'an further say 


OAS yi is By eae cs 


438 Shari'ah 


“But turn away from them and say "peace’t But soon shall they know,"4 

The persecution of the Quraishites was so much that he is consoled in 
the above verse to turn away from them, and was assured by Allah that 
the truth will prevail soon. In Siirah al-Jathiyah, the Prophet was asked 
to console his followers in those days of trouble: 


<4! LI gaye Y Gull Og ph Nga Gull Ji 


“Tell those who betieve, to forgive those whe do not look forward to the Days of 
Allah 


The Days of Allah here will mean those days when truth will reign 
supreme and evil will be destroyed, The Prophet was not commanded to 
do away with evil with another evil or torture with another torture or 
fight those who were opposing his call and invitation to the wa y of Allah 
or fight those who were persecuting believing men and women. The 
Qur'in instructed them in the following words in such unbearable 
circumstances: 


yh ay hel ab an 5 ya 


te 


“Repel evil with that which is best: We are well acquainted with things they say."* 


When the situation went out of control the Prophet was asked to 
migrate with his companions and followers to a peaceful place, Medina, 
away from Mecca. It was in Medina where the verses of Jihad were 
revealed to the Prophet because the enemies of Islam did not want to 
leave them at peace in Medina in spite of the fact that the Prophet and his 
followers were away from them, It was imperative in such circumstances 
to defend the cause of religion, new Islamic culture, and the newly found 


capital of the Islamic state. The first word that was revealed on Jihad was 
the following: 
ee eee 


SHU pol eb fe al 5g asl dG SmL a pas Ssh, 
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these agaios, whom war ls made, perrlsion i given vgh, boca 

wronged: and verily Allah is Most Powerful for thst tad hey are those ahr hare 


been expelled from theit homes in defiance of right - for ne « 
say, ‘Our Lord is Allah’."6 * een eet 


Permission for Jihéd only given after the Hijrah 


The permission for Jihad was given on account of the following three 
reasons: 
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1. The innocent Muslims were persecuted in the early days of the 
Prophet's mission for no other fault of theirs except for saying that 
Allah is one, and for establishing a system quite different from the 
pagan system of Arabia 

2. If the permission of Jihad were not given after the Hijrah, the 
enemies would have destroyed the mosque of the Prophet, the place 
of worship in which the name of Allah alone was pronounced, The 
non-believers would have persisted in their tyranny in order to force 
people to give up their belief in Allah and the Last Day 

3. The permission for Jihad was expecially granted at that time so 
that the order of Allah can be established firmly on carth ~/ besides 
the institutions of prayers (salat), poor-rate (zakdt) were just 
established. The enemies wanted to destroy these newly found 
institutions. 


If the permission for Jihad were not given, the Meccans would have 
forcibly stopped the work of de‘wah by inviting people on the right path 
and stopping them from following the wrong path (Amr bil Ma‘riag and 
Nahy ‘anil Munkar). Therefore, it was precisely in the second year of 
Hijrah that Jihad was obligatory in the following words 


ASUS py 8 1p 8S Bi tee ASI 555 9b Seal fstle Css, 
eG gala ¥ AGbliy Als Silly Sis phy Gad yas Gi ues 


Fighting is prescribed for you, and 
something which is good for you. an 
Bur Allah knows and you know not 


disfike it. Bur it is possible you dislike 
hat you love a thing which is bad for you. 


Jihad is fard kifayah which means that it is not obligatory on every 
Muslim at all times, but if some of them answered the call to do away 
with their enemies, it will be deemed an obligation has been fulfilled by 
the rest of them. The other obligatory acts like /man (faith), Taharah 
(Purification), Salat (Prayers), Zakdr (poor-rate), Styam (fasting) are 
fariid ‘ainiyyah, meaning that every individual is duty-bound to fulfil 
these obligations at all times. The following injunctions of the Qur'an 
makes the above point more clear: 


VgAdind SASL aa 58 J ye AS 5 AS 1g As Gg Gh ts yy 
eG g5hke Abad ApS! geo) 151 Aes 1yjSky Gall 9 
tcc should jhe belicrer algo. forth_segethce 
es ahane rassahaeh eabeekstny egahd ee taerues odes ereeligiog 


and admonish people when they return to them, that thus they may learn to guard 
themselves against evil.” # 


If @ contingent from every 
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The Qur'an further says: 


Canad ty 5ait gi tad tga Apdo 1ghS tgial Gods git G 


"O You who believe, take your precautions, and either go forth in parties or go 
forth all together."" 9 


In a Hadith, narrated by Muslim, the Messenger of Allah has said: 


BI ay Sans pny Que AUN oe i guy SI og ait a pal 
slagins poly Lada indy JS Ge Seasial (Jase Ge Glad che 


t is reported by Abi Said al-Kbudri that the Messenger of Allah ($.A.W.) sent a 
delegate to Bani Lahyin from Hudhail, and said that one person out of two should 
be sent ior Jihid) and that all will receive the reward.” 


According to the above Hadith , if it was made compulsory that each 
one of them should go for Jihad the other necessary social and worldly 
welfare would have suffered. That is why only some of them were asked 
to fulfil the obligation. 

In the following circumstances, Jihad will become fard ‘ain: 


1, If aman goes for Jihad, and is stationed in the battle-field, it will 
then be obligatory for him to continue fighting. He should not run 
away then, Otherwise he will create confusion and the whole strategy 
will fall apart. The Qur'an says: 


oigiSSeh daa Sad 10 1ghaT Gad ya 


"O you who believe, when you meet a force, be firm.” 10. 


It further says 
GOSY) fla gigS ub 55 15s Gon Ghd rat gal gol al G. 


'O you who believe, when you meet the wabelievers im hostile array, never torn 
your backs to them,” {1 


2. If enemies attack an enclave of Muslims, it will be obligatory for 


every resident of that place to come out and repel their enemies. 
Otherwise, the enemies will wipe them out and ruin their villages and 
their cities. The Qur'an says: 
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“O you who believe, fight the unbelievers who gird you about, and 
firmness in you: and know that Allah is with those who fear Him, 


them find 


3. When the just and pious ruler orders someone to join the forces 
of Jihad, it will be obligatory for him to join without hesitation. The 
following hadith narrated by Ibn ‘Abbas says 


SAGAN payhicl Ht dag olga Gly «Call aay Syne y) 


“There is no Hijrah after the conquest of Mecca, but there is still Jihad and 
imention for it. If you are asked to join forces, you must fulfil your obligation, 


In other words, the obligation for Hijrah has been cancelled by this 
Hadith, but still migration from the ‘abode of war’ (Dar al-Harb) to 
the “abode of peace’ (Dar al-Aman) is not cancelled. It will become 
obligatory for one to migrate when one fears that his religion is not 
safe by continuing living in a hostile place. Similarly, when a just 
leader demands that one should go out for Jihad, he must not refuse 
The Qur’ 


BSE it Jas y tg Glad 6S) Jas 31 gS ty Sai Sn gil, 
SpT) QSL 5 gassi 6s Ub Sy8 Fi bo Gh SLL Snail Gajyl 
Sai 9 

0 you who believe, what is the matter with you, that when you are asked 10 go 

forth in the cause of Allah, you cling heavily 10 the earth? Do you prefer the life of 


this world to the Hereafter? But, tittle is the comfort of this life as compared with 
the Hereafter.” 1} 


in Says: 


On Whom is Jihad Obligator 


Jihad is obligatory on the following categories of people: 


1. a Muslim 

2. amale 

3. sane 

4. one who has reached the age of puberty 

5. a man who has sufficient means to maintain his family until he 
returns from the Jihad. 


In other words, it is not obligatory fora non-Muslim, a woman, a child, 
a blind man, an old man and a sick person. The Qur'an says 


E55 Spills S ghas 9 Sali Je 5 capil Jey tla Je dl 
epi gg AUlly Sasees Soe Genco Je Ue agi g All Igcices 13) 
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“There is no blame on those who are infirm, oF ill, or who find no resources 40 
spend (on the cause) if they are sincere in their duty to Allah and His Apostle: no 
ground of complaint can there be against such as do right; and Allah is oft- 
Forgiving, Most Merciful.” 14 


It further says in Sirah al-Fath: 
Sag 33 aA Je Ty os CET Je Ta as Al 
S514 Js Jay Us] YASS bo 5 53 ols EEE iy ty alll es 
elaut Lise 


“No blame is there on the blind, nor is there blame on the lame: nor on one who isill 
{ithe joins not the Jihdu): but that he obeys Allah and His Apostle, Allah will admait 
him to Gardens beneath which rivers flow; and he who turns back, Allah will 
punish him with a grevious penalty.” 15 


Abdallah bin'Umar has said: 
Sys aaI Gly cal age plug dale aul foal Jou fe cusp e, 
cpa ald 


Lappealed (0 the Messenger of Allah to allow me to join force on the day of Ubud 
and I was 14 years old (the Prophet) did not allow me."* 14 


Likewise Aishah asked the Prophet: 17 


Byaally pall ad JY JU Folge oludll Je ll J gen Ls cold, 


1 sked: “O Messenger of Allah is there any Jihad for women?” The Prophet 
replied; "There is Jihad for them in which there is no fighting that is {the 
performance of) the pilgrimage and the' Um rah. 


The women can render their services in Jihad by giving water to the 
warriors and bandaging and nursing the wounded ones. One of the 
traditions of the Prophet discusses the priority of the actions (a'mal). 
When the prophet was asked about the action dearer to Allaly, he 
replied: “The performance of prayers at its time.” Then he was asked 
which one came neat, he replied: “goodness to parents", He was again 
asked which came next, he said: "Jihad in the path of Allah”. In other 
words, if the parents are old, and need the services of their son, itis better 
that he attends to them rather than going to participate in Jihad. 1% 

There are differences of opinion of the jurists whether the hypocrites, 
drunkards and non-Muslims will be allowed to participate in Jihad. We 
have an evidence that ‘Abdallah bin Ubayy and his hypocrite 
companions went out in Jihad with the Prophet. Likewise Ab) Maham 
al-Thaqafi was a drunkard but still he fought in the well-known Jihad 
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against Persia. The Jurists have particularly differed about the 
participation of non-Muslims. Imim Malik and Imam Ahmad bin 
Hanbal say that they should not join the Jihad absolutely. Imam Malik 
says that if non-Muslims happen to be the servants in the houses of 
Muslims, they will be allowed. Imam Abi Hanifah says that non- 
Muslims can also help, but the orders of the Muslim Commandant will 
be necessary for them to follow. Imam Shafi'i says that their 
participation will be allowed although he has stipulated some condtions 


Jihad Against One's Carnal Desi 

Jihdd is not merely limited to the use of force, There can also be a Jihad 
through speech and writing particularly when the wrong doer is the 
established authority. In the following Hadith it is mentioned that to 
speak up for truth is the best Jihad. 


Bast LAlS I Se alg Jl png ale alt Jao al J ge, JLB, 
le lal ake 


“The Messenger of Allah has said: "The highest kind of Jihdd ts to speak up for truth 
in the face of a Sultan (government or other authority of any leader) who deviates 
from the right path 


It is reported that once the Prophet was returning from the Jihad to 
Medina and he said to his companions on the way: ‘We are returning 
from the smaller Jihad to the gteater Jihdd.” The companions were 
surprised to hear this because they were in fact returning from active 
fighting and now they were going to Medina, a peaceful place. The 
Prophet here meant that actual fighting was a smaller Jihdd but fighting 
against one’s carnal desires is the greater Jihad. 

We should bear in mind that once a revolutionary movement is 
launched to change a corrupt system it will definitely create an 
opposition from those who have some vested interest. They will resent 
the new order and use all the foul means at their disposal to crush the 
new movement, This was the reason why religion of Islam in those early 
days had to face great opposition right in Mecca, the place of its birth 
Similar situations can arise at all times since the battle between right and 
wrong is note merely confined to any time or geographical region or any 
nation. Islam allows great latitude to its opponents to understand and 
respond to its teachings. With this object in mind it takes Mulsim 
through a stage of tolerance and endurance but it does not encourage 
them to suffer tyranny indefinitely or fall on easy prey to opponents. The 
period of suffering thus becomes a period of training to enable them to 
confront tyranny, Whenever the truth arises the falsehood disappears 
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eventually. Muslims are asked to follow strictly the covenants and 
treaties entered into by their leaders even though sometimes their terms 
may go against them just as it happened in the case of the Treaty of 
Hudaibiyah between the Prophet and the Meccans, But if theenemiesdo 
not adhere to the terms stipulated in the treaty, the Jihad will be fought, 
Thus the military actions taken by Muslims will amount to establish 
peace through the Jihad like a tailor who cuts a nice piece of cloth into 
smaller pieces only to design it and shape it into a beautiful dress. 

When one looks at the conquests of Napoleon or Hitler or the British, 
Dutch, French and German colonial masters, they were all meant for 
depriving free nations of their inborn freedom. The Jihad in Islam has 
never been fought for mere territorial gain and colonialism. If there was 
any desire on the part of the Mujahidiin it was to spread what they 
considered to be the truth wherever they were invited by the rulers or 
oppressed people of distant lands. 

Many non-Muslim biographers of the Prophet have tried to paint a 
sombre picture of the Prophet of a man with a sword in one hand and the 
Qur‘dn in the other, When one really studies the events which led to the 
battles of the Prophet in the 10 years of military actitivies in the Medinan 
period the total loss of life incurred was 255 Muslims only as against 759 
enemies of Islam, With this small number of casualties Islam had spread 
over a million square miles and still all opposition was suppressed. If at 
all these Jihad movements were merely inspired to convert people to 
other faith into Islam by force, they would have left behind a lot of 
records of atrocities just as we find in the case of religious wars of other 
religions, It will be interesting to note that the total number of prisoners 
taken in all the Jéhdds of the Prophet were only 6,564 Prisoners of war 
out of whom only two were executed for definite crimes committed by 
them, while 6,347 were released, The remaining 215 prisoners probably 
accepted Islam and became one with the Muslim Ummah. 


Code of Conduct for Mujahidin in Jihad 
Jikad can be fought with one’s property and with one’s life as is 
specified in the Qur'an 


alll ance 3 paapllly abatgals (phat gata tglal Goh Gt. 
“Those who believed, and adopted exile, and fought for the Faith, with their 
Property and their persons." 
The following Hadith further stresses the point: 
ee Sah GaN oH A J gual JU pat ae gal Gee 
Any dks aI Ja 3 salons 
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“Itis reported by Abi Said al-Khudi that the Prophet was asked: ‘O Messenger of 
Allah, which of the persons is more excellent? The Prophet replied: "One who 
engages in Jihdd in the path of Allah with his soul and his property’ ” 

The Jihad property, truly speaking, means the spending of one’s 
Property to ensure the needs of those who join the forces of Jihad 
(Mujahidin) and their dependents like providing of the clothing, food, 
weapon, means of transport and medical provisions. 

The Prophet has said: 


MS eas gi LE Sp Oe pling ale AU! foo allt J gan LG 
*Cau2 3! Sy (gia opal Jie 


“The Messenger of Allah said: *One who provides the needs of a warrior for as long 

as he engages in Jihad, he will have a reward equal to his (the warrior) until he dies 

‘or returns (from the Jihdd)" 

It is essential that the commander of the forces of Jihad is chosen by 
the Islamic authorities carefully. He should be a pious Muslim, a wise 
and matured man, well disciplined, and a brave man who commands 
respect of his soldiers and who takes foresighted decisions in planning a 
strategy against the enemy forces, The Muslim forces are instructed notr 
to enter into the fighting until the enemies proclaim the war and once the 
enemies incline towards peace, Muslims should at once agree to it as the 
Qur'an says: 


pil pdatast gb Sr adit je Siig a GSU pla 1ydis Sy 


But, ifthe enemies incline towards peace, do you also incline towards peace, and 
trust in Allah! For He is the one that hears and knows (all things).+on 
Muslims engaged in Jihad must make sure that the civilians of the area 
where they are waging war have certain rights which must be observed in 
all circumstances. Their lives, property and freedom must be protected. 
There should be no cases of high handedness on the part of any Mujahid. 
There should be no devastation of houses and crops through killing and 
burning. The old people, invalids, women and children must not be 
killed in any circumstances. No places of worship should be 
demolished, nor the Priests of any religion be killed. The following 
advice of Sayyidna Abubakar, the first Caliph, given to Yazid bin Abi 
Sufyan while the latter was engaged in Jihdd on the coasts of Syria 
provides us with a strict code of conduct of Muslim armies followed in 
the past: 
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“When you travel, do not drive your comrades so much that they get tired ont he 
journey, Do not be angry upon your peopile and consult them in your affairs. Do 
justice and keep them away from tryanny and oppression, because » community 
that engages in tyranny, does not prosper, nor do they win victory over their 
enemies. When you become victorious on your enemies, do not kill theie children, 
old people and women, Do not go even closer to their date palms, nor burn their 
harvest, nor cut the fruit beating trees. Do not break the promise once you have 
made it, and do not break the terms of treaty, once you have emered into it. You 
will meet on your way people in the monasteries, the monks engaged in the worship 
i Allah, leave them alone and do not disperse them, Let them please themselves 
and do not destroy their monasteries. and do not kill them. May Peace of Allah be 
upon you"*21 


Prisoners of War and Their Treatment 

The Shari'ah stipulates that the prisoners of war must be treated well. 
They must not be tortured or punished, They deserve kindness, and 
good care while in captivity of Muslims. Provisions must be made for 
their nourishing food and necessary clothing. The Qur'an says: 


blab Gly Jao Ge td, 


“Theteafter is the time for either generosity or ransom,”22 


In other words, once the prisoners of war are captured, either treat 
them well without troubling them, or release after getting ransom on 
them. This is the reason why Islam has made the giving of food to the 
Prisoners as a virtuous deed for the believers, just as the Qur'an declares: 

Uae Cada 9 Cusine Ra Ye atalalt 5 gals 5 5 


“And they (the betievers) feed, for the love of Allah, the i or 
Pep tcds the indegent. the orphan and 


The Prophet and through him the Mustims are further instructed: 
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an Apostle that he should have prisoners of war until he hay 


land. You look for the temporal goods of thin world; but 


$ to the hereafter: and Allah is exalted in might, Wise." 24 


An ordinary war may be for territory of trade, or to capture prisoners 
of war, revenge or military glory or for an “temporal goods of this 
world”, Such a war is condemned in Shan‘ah. But a Jihdd is fought 
under strict conditions, under a righteous Imam, purely for the defence 
of faith and Allah's Law. All baser motives, therefore are strictly 
excluded. The greed of gain in the shape of ransom from captives has no 
place in the Jihad movements. 

Itshould also be noted that seventy prisoners of war were taken in the 
Battle of Badr, the first Jihad in Islam, They were soon freed, and some 
cases those who were literate were asked to teach in lieu for their release 
Among the prisoners taken were the Prophet's uncle "Abbis and 
Sayyidna” Ali's brother *Aqil, who afterwards became Muslims. "Abbas 
was an ancestor of the founder of the celebrated ‘Abbasid Dynasty 
which played such a notable part in Islamic history. In the case of all 
prisoners, if there was any good in their hearts, their very fight against 
Islam and their capture led to their being blessed with Islam. Thus 
Allah's Plan works in a marvellous way, and evolves good out of 
seeming evil, The Qur 


says: 


ey didioci Seni gol GEG, 
asT Jhb Gly Al pha 9 pie 581 Ga LAs AG 


"O Aponte! 9 re captives in your hand: If God findeth any good in 
your hearts, He will give you something better than what has been taken from you. 
and He will forgive you: for God is Oft-Forgiving, Most Mercitul’."” 35 


hoe w' 


This verse gives a consolation to the prisoners of war that in spite of 
their previous hostility, Allah will forgive them in His Mercy if there was 
any good in their hearts, and confer upon them a far higher gift than 
anything they have ever lost. This gift in its highest sense would be the 
blessing of Islam, 

The kindness must be shown to the prisoners of war, one must not 
start thinking that if we show kindness to them, and release them, they 
will again create problems for the Umunah. The matter should be left to 
Allah: 
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“But if they have treacherous designs against you, (O Apostle) they have already 
been in treason against Allah, and so hath He given (You) power over them. And 
Allah is He who hath (full) knowledge and wisdom, "2 


If the kindness shown to them is abused by the prisoners of war when 
they are released, it is not a matter for discouragement to those who 
showed the kindness. Such persons have in their treachery shown 
already their treason to Allah, in that they look up arms against Allah's 
Apostie, and sought to blot out the pure worship of Allah. The 
punishment of defeat, which opens the eyes of some of their comrades 
evidently did not open their eyes. But Allah knows all, and in His 
wisdom will order all things for the best, The believers have done their 
duties in showing such clemency as they could in the circumstances of 
war. For them “Allah suffice™,?* 
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Chapter 26 


Shari‘ah in the Fifteenth Century of Hijrah: 
Problems and Prospects 


The aim of Shari'ah is to make people happier in this world dnd the 
Hereafter. Therefore, it follows that Islamic Jurisprudence must be 
considered indivisible, or an integral whole, because adopting a part 
thereof and dropping the other part would not be conducive to the 
achievement of its objectives and purpose, Any study of Qur'anic texts 
containing these laws and rules reveals that any violation of them 
invokes two sanctions: one secular and the other celestial, Forinstance, a 
brigand is punished by death or by chopping off some of his limbs, or by 
crucifixion or exile - all these are mundane penalties to be added to 
heavy punishment in the Hereafter. 

Likewise, scandalous talebearing and accusation of chaste women are 
punishable in this world and the Hereafter.? 

Similarly, intentional murder has two penalties: retaliation in this 
world and torture in the Hereafter.’ 

Thus all laws issuing trom Islamic Jurisprudence invoke two 
sanctions and are indivisible and inseparable. But, in recent times, there 
are some Muslim rulers and scholars who contend that some of the 
Islamic provisions should not be utilised, They contradict their own 
belief that all the provisions of Islamic jurisprudence are permanent in 
nature and application. The champions of this view, infact, are inclined 
not to apply the Shari‘ah laws from fear of foreign indignation or some 
other similar reasons. 

At times, in medical practice, a minor symptom leads to a general 
check up which in turn uncovers a major ailment only indirectly related 
to the original symptom. A similar sequence can occur in social sciences 
as well. Thus the present declaration by Pakistan to introduce Shari'ah, 
and the Islamic Revolution in Iran again emphasising on establishment 
of Shani‘ah system have caused worldwide commotion. It has also 
precipitated a closer look by Western countries and the powerful news 
media of the Western world towards Islam asa Religion and Shari'ah as 
a system of law of the Ummah. 
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For the last two hundred years or so the Shariah has been represented 
by the Western World as a barbarous system of law, totally 
impracticable in the modern age. This false propoganda had caught the 
imagination of the elites in the Muslim countries owing to the brain 
washing that they received in Europe where most of them were 
educated, Things had reached such a low in the Muslim countries that 
many of their so-called ‘Muslim’ rulers were openly indulging in 
debauchery, drinking and other diabolical activities. And, in fact, it was 
this elitist class which was repeating ad nauseauit the European bogey of 
Shari'ah being ‘impracticable’, ne 

Many voices were raised in favour of Shan‘ah in the past but they 
were mostly curbed by either the colonial Masters of the Muslim 
countries or the brain-washed Muslim rulers. However, in the wake of 
the era of decolonisation and a changed power structure in recent years, 
a. new wave has come in the Muslim world, The young generation in its 
thirties and forties have again embarked upon its quest for Islamic 
identity whose glaring example is afforded by Pakistan and Iran. This 
has set them upon doing a little soul-researching in order to so reshape 
their legal systems as would numerate the Islamic values. 2 

The realistic choice seems to have narrowed down to Islamic Shari'ah 
because of the fact that the so-called ‘modern’, “progressive’ and 
‘enlightened’ man-made laws of the Western World have only led to 
increases in crime-rate, in broken-homes, in mental diseases, in chaos 
and confusion, 


Western Influence in the Muslim Countries 

The intluence of the Western World was first felt in the Muslim 
countries with the coming of imperialism in the early 19th century. So 
far the Muslim lands had a definite legal system guiding them in all 
aspects of public, private and international dealings. This system was 
none other than the Shar?ah, The laws of European origin were thrust 
upon the countnes occupied by the British, French or Dutch 
imperialists against the will of the people and the laments of the'Ulama, 
But gradually the Muslims who were trained under the influence of these 
few rulers were given the opportunity to proceed for higher studies in 
European countries, Thus, the imperialists found their supporters from 
the distant lands occupied by them. and those indigenes, in turn, 
influenced the masses and to some extent even the Ulama. It was a long 
and arduous process of change but ultimately the colonialists succeeded. 
‘The Ulamd were quietened and a compromise was struck which resulted 
pt “pe ttbrermr era or Franco-Mohammedan law. 

rst influence of the common law or European legal system 

the Muslim Society was found in the fields of terete ad nclading 


Shari'ah in the Fifteenth Century of Hijrah 451 


constitutional and criminal law as well as the civil and commercial 
transactions. The European rulers were clever enough not to bring 
about the changes in the personal law of the Muslims at once 

The Ottoman empire, the then seat of the Islamic Caliphate was the 
first to be influenced by the European legal system in the 19th century 
through the capitulations which the Western powers introduced in 
fespect of their citizens who were residing in the Middle East as the civil 
servants and traders. In countries in South and South-East Asia and 
East and West Africa, the colonionalists had made their in-roads as 
traders. Here the European system of commercial law was applied under 
the capitulatory system. The Ottoman empire introduced its first so- 
called “reforms” which are well known as the Tanzimat between 1839 and 
1876. By 1850 they fully introduced commercial law based on French 
commercial code. As if this was not cnough, in 188 they adopted 
French penal code which replaced the Hadd punishments of the 
Shari'ah. The Ottoman empire, the strongest Muslim power, was 
followed by Egypt where, in 1875, they adopted the French penal law 
replacing the Shan‘ah and French commercial law. While doing so, they 
tried to strike a compromise between the colonial legal system and the 
Islamic legal system. Later, the Italian and German influences also crept 
in the Muslim countries. Towards the end of the 19th century, that is by 
1875 and 1883, three-quarters of the legal system in Muslim lands was 
derived from the European legal system. In India, the Shari'ah system 
which was practised during the centuries of Moghul rule was replaced by 
Indian penal code in 1862. By 1899, Sudan also became a victim. The last 
to be affected by the European legal systems were the countries of 
Maghreb, Morocco and Tunisia and Nigeria in West Africa. The 
colonial rule was established in Tunisia by France in 1891 and in 
Morroco in 1912. The Northern Nigeria was taken over by 1912. Lord 
Macaulay declared in India that the Islamic legal system was out- 
moded and did not provide any justice whosoever while Lord Lugardin 
Nigeria declared that the Shari'ah system was “repugnant to natural 
justice and humanity. 
The Egyptian martyr “Abd al-Qadir *Audab has vividly portrayed the 
cture of Egypt and other Muslim countries in the following words: 
‘Consequent to the introduction of European law of Muslim countries 
special courts were established. The judges of these courts were 
appointed from among Europeans or indigenous scholars who had 
never studied Islamic jurisprudence. The new courts considered 
themselves entitled to assume jurisdiction over all kinds of litigation; a 
jurisdiction which, practically speaking, left inoperative and neglected 
the analogous decisions of Islamic jurisprudence, especially since the 
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newly-formed courts did not apply any but their own laws. Besides, 
educational authorities had established special schools to teach the new 
philosophies of law. Naturally, such schools gave full attention to the 
study of the European codes, neglecting Islamic jurisprudence, except in 
the instance of a few matters such as Wagf. This attitude led to a 
lamentable end, inasmuch as nearly all the jurists, who were among the 
clite of the educated, were kept ignorant of the principles of Islamic law. 
It is lamentable because this ignorance is equivalent to their ignorance of 
the Jurisdiction and rules of their religion, which is the religion of all 
countries claiming to be Islamic. This same ignorance led to the 
introduction and integration of the meagre provisions cited from 
European law, though these were diverse from the implications of 
Islamic jurisprudence, in some cases. For instance, the Egyptian penal 
law stipulated that all its provisions should be applied without prejudice 
to any way to the rights of individuals as established by Islamic 
Jurisprudence, But despite this express provision, Egyptian jurists felt 
A Need to acquaint themselves with the details of the rights declared by 
slam, 

They confined their competence in the study of individual rights to 
what was inscribed in the French legal system and to what the French 
jurists have expounded, validating them on the same legal bases as did 
the French, Egyptian jurists went far in this direction, being influenced 
by two factors: 


First: They did not study Islamic jurisprudence and knew nothing of 
its principles and provision: 

Second: They bound themselves by the views and precedents of the 
European jurists generally, and the French specifically, allowing 
what they allowed and prohibiting what they prohibited. It goes 
without saying that the European jurists knew absolutley nothing 
about Islamic jurisprudence.” 


Among the European-educated Muslim elites are those who believe 
that Islamic jurisprudence is primarily the result of Juristic innovations. 
If one submits to them an Islamic theory of jurisprudence that was 
unk nown to man-made jurisprudence till date. they would express their 
astonishment at the Muslim jurists who could reach levels of judicial 
competence in the seventh and eighth centuries that other jurists could 
not reach or conceive of until the nineteenth or twentieth centuries! 
Imams Abii Hanifah, Malik, Shafi'iand Abmad bin Hanbal and their 
disciples could think of matters thirteen centuries ahead of the 
European jurists of the present century. But those who believe that 
Islamic jurisprudence is the invention of jurists are undoubtedly as 
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mistaken as those who believe that those jurists themselves were capable 
of preceding human thought. The correct viewpoint is that Muslim 
jurists. despite their vast erudition and profound reflections, did not 
really introduce novelties from their own imagination, nor were they 
above human standards with respect to their meditative faculties 


The fact is that they found within their grasp a system of 
jurisprudence Divinely-enriched with theorics and comprehensive 
principles and they explained and analysed them to the fullest. They did 
nothing more than what any jurist and genuine thinker would try to do 
by collecting all the available data and assigning to cach theory what is 
relevant to it and tabulating under each principle what belongs to it. If 
there had been any innovation or precedence of thinking, it would have 
been the innovation of Islamic jurisprudence which was itself ahead of 
human rational development, and which revealed the most perfect 
theories for the purpose of guiding human beings towards exaltation 
and perfection by raising them to its elevated standards. 

In spite of the multifarious advancement of Muslims in all branches of 
human knowledge, some Western scholars, while commenting on the 
flourishing Civilisation of the Muslim states in the Middle Ages, have 
said what an average Muslim, with a littke knowledge of Islamic history, 
will feel reluctant to accept as a true picture.” Ifitis said of Europe that 
the European Christian states and society had remained basically static, 
it will be absolutely true. The contribution of Islam and its civilisation to 
Europe was so great that it really helped to achieve whatever they could 
achieve during the period of renaissance duc to the influence of their 
encounter with Muslims and due to fresh ideas pouring from the 
presence of Muslims in Europe. Arguing from this false premise, the 
Western scholars have maintained that because Muslim states and 
society had remained basically static, the Shari'ah law had proved able 
to accommodate itself successfully to such internal requirements as the 
passage of time had produced, But the pressure which now (i.¢ in the 
nineteenth century) arose from without confronted Islam with an 
entirely different situation. ’ 

Because of the rigidity of the Shari'ah and the dominance of the 
theory of saglid (or strict adherence to established doctrine), an 
apparently irreconcilable conflict was not produced between the 
traditional law and the needs of Muslim society, in so far as it aspired to 
organise itself by western standards and values. Accordingly there 
seemed, initially at any rate, no alternative but to abandon the Shari'ah 
and replace it with laws of western inspiration in those spheres where 
Islam felt a particular urgency to adapt itself to modern conditions."* 

This is wholly untrue as the pressures of adopting western legal 
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system, which was based on concepts and institutions fundamentally 
alien to the religion of Islam and to the Shari‘ah, came not from the 
Muslims but from the western colonialists. The Muslims did not aspire 
in the beginning of the colonial rule to change their Islamic legal 
system nor did they wish to adopt western standards and values. The 
pages of history are filled with many examples of the opposition of 
Muslims to the forced change in their religious law. But the centuries of 
foreign dominance changed the situation drastically, The western 
imperialist found Muslim natives to help their cause apart from their 
government pressures to adopt the new system of law, As a result, 
whatever little of the Shari'ah that continued in force in the Muslim 
countries was found only in the area of family law but there too certain 
so-called ‘reforms’ were introduced. In all the Muslim countries, with 
the exception of Saudi Arabia, the hybrid system of law which was 
neither Shan‘ah nor purely European law is in practice till today. It is 
only in the late seventies that efforts are being made by certain Muslim 
hations to re-introduce Shari‘ah but there too exist many hurdles in the 
way which we will examine later. 


The Myth of Neo-Ijtihad and the Changes in Shari'ah Law 

Many a Muslim country after independence has adopted legal 
concepts from abroad without regard to their suitability for the Islamic 
social milieu and the basic spirit of the religion of Islam. Since Anglo- 
Muhammedan and Franco-Mohammedan legal systems have operated 
side by side with whatever was left of the Shari’ah during the pre- 
Independence period in the Muslim world, conflicts have often arisen. 
The Shari'ah and the Western common law cannot be fused together 
completely nor will it be allowed by the Uldéma of Islam and well- 
meaning Muslims. This is the reason why the mixed law has not been 
able to command the respect of Muslims. It is my candid belief that if the 
Process of Jima; Qivds, Mayalih al-Mursalah, Istislah and Istidlal are 
Properly made to work, the Shari'ah will meet the challenges and the 
necessities of the modern life. 

After the second World War, Muslim countries began to gain 
independence from colonial masters of Europe. Some new Muslim 
states declared Islamic law as their source of legislation. Muslim and 
non-Muslim scholars like Dr,"Abd al-Razzaq al-Sanhuri and Professor 
Anderson were invited to advise them in the process. Dr. Sanhuri 
drafted civil codes particularly as regards the law of contract and 
Property for Egypt, Syria, Iraq and Libya, Professor Anderson was 
Invited by Habib Bourgiba of Tunisia and Sir Ahmadu Bello of Nigeria 
to advise on Islamic Legal system. In their march towards 
modernisation and secularization Egypt and Tunisia, in 1955 and 1956 
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respectively, abolished the Shari'ah courts entirely 


The law of personal Status which was still based on Shari'ah is now 
administered by a unified system of national courts along with the civil 
and criminal law 

In Algeria the French legal system influenced the country so much 
that the courts of the Qadis act as courts of the first instance and the 
appeals are to be made to judges who are sitting in the ordinary civil 
courts. In India the remnant of the Shari‘ah law has been put in the 
hands of ordinary civil courts for the last two hundred years and the 
final appeal was only to be made to the judicial Committee of the Privy 
Council. In the craze for modernization, the entire Sharitah was 
entrusted to be administered in the hands of incompetent lawyers who 
were solely versed in Common law but certainly were not competent to 
administer the Shari'ah, The fusion of the two systems resulted into 
confusion which will take a long time to be removed from the minds of 
the Muslim elites. Many of the laws based on the Qur'anic injunctions 
and the Sunnah of the Prophet were deliberately “reformed”. Since the 
judges did not possess sound knowledge of the Shari'ah, they tried to 
formulate novel principles by way of supplement to the traditional 
Islamic law in the name of so-called justice and equity, They considered 
Shari'ah as rigid, harsh and inequitable under modern conditions and 
hence they thought it was necessary for them to temper with the divine 
law. The following examples would show how the so-called "reformers" 
without any sanction from the Book of Allah and the Sunnah tried to 
“modernize” and “reform” categories in which these countries can be 
divided as follows: 


1. The countries which have retained the practice of Shari'ah 
unchanged and uncodified as far as the Shari'ah family law is 
concerned since Islamic penal law is not practiced anywhere except in 
Saudi Arabia 
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Table 1 


Country 


Muslims in Majority 
or minority 


Present state of Islamic 
family law 


ghanistan 
Bahrein 
Burma 
Ethiopia 
Gambia 
Ghana 
Gold Coast 
Kuwait 
Libya 


Maldive 
Mali 
Mauritinia 
Nigeria 
Qatar 

Saudi Arabia 
Sierra Leone 
Somatia 
Yemen 
Yugoslavia 


overwhelming majority 
overwhelming majority 
minority 

strong minority 
majority 

majority 

minority 

overwhelming majority 
overwhelming majority 


overwhelming majority 
majority 

overwhelming majority 
majority 

all-Muslim 

all-Muslim 

strong minority 
‘overwhelming majority 
overwhelming majority 
strong minority 


unchanged and uncodified 
unchanged and uncodified 
unchanged and uncodified 
unchanged and uncodified 
unchanged and uncodified 
unchanged and uncodified 
unchanged and uncodified 
unchanged and uncodified 
somewhat changed and 
codified 
unchanged and uncodified 
unchanged and uncodified 
unchanged and uncodified 
unchanged and uncodified 
unchanged and uncodified 
unchanged and uncodified 
unchanged and uncodified 
unchanged and uncodified 
unchanged and uncodified 
somewhat changed but 
uncodified (applicable subject 
to certain legal enactments 
governing) all Yugoslav 
citizens 


Pakistan has started its efforts to re-adopt Shariah recently 


See the Islamic Law (Enforcement of Nisdm-Muytafa) Law Times Publications, Lahore 


1979. 
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2. The countries where the Shariah has been changed through 


modern legislative process, thus subjecting the Islamic Institution to 
regulatory measures. Many Muslim and non-Muslim scholars call 
these changes “Law Reforms” 


Table 2 


Country 


Years of refor 


— 
The aspect of Muslim Law already 
changed and codified 


Algeria 


Brunei 


Ceylon 


Cyprus 


Egypt 


India 


Indonesia 


Iran 


Iraq 


Jordan 


Lebanon 


1959 


1985 


1981 


1951 


1920, 1923, 1929 


1929, 1937, 1939 
(the whole of India) 
1876, 1920, 1935, 1942 
(particular states) 


1946, 1947, 1955 


1931, 1937, 1948, 1967 


1959, 1963 


1951 


Consent of parties to marriage 


solemnization of marriage, divorce 


rights of children 
Betrothal, marriage, divorce 

maintenance, matrimonial offences 
Registration of marriage, marriage 
en, guardianship, bigamy 
divorce by husband, dissolution of 


age for wor 


marriage by court 


All aspects of the law of marriage 
and divorce 

Marriage-age, women’s rights, 
divorce, “iddah’, period of gestation, 
ustody of children matrimonial 
disputes and some aspects of the law 
of inheritance and bequests. 
Dissolution of women’s marriage by 
court, registration of marriag 


amount of dower, marr 


age 
gestation, effect of apostacy on 
¢ and inher 


marr 
Registration of marriage, marriage 
age, divorce by husband, delegated 


ance 


divorce 
Some aspects of the law of marriage 
and 
Bigamy. marriage-contract 

maintenance, divorce by husband, 
dissolution of marriage by court 


vorce 


Some aspects of the law of marriage 
and divorce. 
Some aspects of the law of marriage 


and divorce 
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Betrothal, guardianship in marriage 
registration of marriage, divorce by 
husband delegated divorce, bigamy. 
dissolution of marriage by court, 
family disputes, matrimonial offences 
Some aspects of the law of marriage 
and divorce, including bigamy, 
dissolution of women's marriage by 
court; some aspects of the law of 
intestate and testimony succession, 
including orphaned grandchildren’s 
right to inheritance. 

Registration of marriage, effect of 
apostacy on marriage and inheritance, 
divorce by husband, bigamy, 
dissolution of women’s marriage by 
court, orphaned grandchildren’s right 
to inheritance, life estates. 

As in Malaysia and Brunei 
Guardianship-in-marriage, divorce by 
husband, dissolution of women's 
marriage by court, period of gestation, 
spouse-relict's rights to inheritance, 
some special cases of inheritance. 
bequest to heirs 

Some aspects of the laws relating to 
marriage, divorce, inheritance and 
bequest 


Tunisia 1956 Some aspects of the laws relating to 


marriage, divorce, inheritance and 
| bequest 


1. See Tahir Mahmood. Family Law Reform in the Muslim Work, New Delhi 1972, pp. 


270-272 


Malaysia 1949 to 1964 


M 1957 to 1958 


Pakistan 1961 to 1962 


Singapore | 1957 to 1960 
Sudan 1916 to 1960 


Syria 1953 
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3. In countries where Shari'ah has been abandoned and replaced by 
the modern law applicable to all people irrespective of their religious 
allegiance. 


In_countries like Saudi Arabia there has been no departure from 


Shafi‘ah in any law or enactment whether civil or criminal. All other 
legislations there must conform to the Qur'an and the Sunnah of the 
Prophet and the conduct of the Sahabah (Companions of the Prophet).” 
In spite of the efforts made in codification of Islamic Law in 1957, the 
Saudis did not put it into practice due to the opposition of the ‘Ulama 
The other countries where to a lesser degree Shari'ah continues to 
operate include Qatar, the two Yemens, Bahrain and Kuwait. The 
application_of Shariah is confined to civil aspects only since the penal 
law of Shan‘ah has been either diluted or completely changed. In all the 
countries of Africa, mentioned in the above tables, the Shari'ah criminal 
law is not applicable but the Maliki Family Law operates unchanged. 
These countries are Nig ger, Senegal, Mauritania, Mati, Guinea 
Chad, and Gambia. In most countries of Asia, except Afghanistan and 
Maldive, Shari‘ah Family Law still_operates according to the Hanafi 
School in the former and the Shafi'} School in the latter. But here too 
changes have been made which are termed as ‘Law Reforms’. 

The greatest victims of secularization have been the countries like 
Turkey and Albania where most of the laws both civil and criminal are 
secularised following the influences from the European countries. Once 
the Ottoman empire came to an end these countries abandoned Sharitah 
totally, In his over-enthusiasm, Kemal Attaturk persecuted the ‘Ulama 
and created the hatred towards Shari'ah in the masses. Asa result, some 
western scholars believe that "both in theory and practice the Turkish 
version of Islam today is different from other Muslim peoples’. ' 

It is an irony of fate that the more Attaturk tried to make Turkey 
equal in its status with any European country by thrusting the European 
style of life on his people, the more European leaders despised Turkey as 
“a sick man of Europe”, Likewise, the Muslim populations in the Soviet 
Union, who are of Turkish origin, are governed by secular family law 
There is not even an inch of Shariah left intact in any form, The Muslim 
minority in the Philippines is also subjected to secular family laws. The 
two countries in Africa, where the drastic secularization has been 
enforced are Kenya and Tanzania. In spite of the fact that Zanzibar has 
a predictably a Muslim population, as unifed marriage law has been 
forced upon them recently. In all the remaining Muslim countries, 
the Islamic penal system has been abandoned completely while the 
Islamic Family Law has been tampered with or, as the modernists put it, 
it has been ‘reformed’ 


460 Shari'ah 


‘Out of the three divisions that we have made of the Muslim countries 
or the countries where Muslims are in sizeable minorities, we have 
nothing much to say about the countries which have totally abandoned 
Shari‘ah aping the western countries and their legal system in their 
leaders’ search for indentity with the so-called ‘civilised" western world. 
The few countries which have retained Shari‘ah either in all spheres of 
their legal system or in Personal Status alone had to face great challenges 
to defend the cause of Shari'ah, But the third category of countries 
where the so-called reforms are introduced in the Shani‘ah Family Law, 
great damage is done since the modernists have attempted to change the 
Shari‘ah to suit their imaginations. In the process, they have rejected or 
twisted the legal injunctions of the Qur'an and the guidance from the 
Prophet's Sunnah, We shall discuss here these so-called ‘reforms" in 
various aspects of the Islamic law of Personal Status in various 
countries. .F 

Alkimab Muhammad Iqbal, the Poet of the East, has rightly depicted 
the picture in the following couplets: 
hey do no change themselves but wish to change the Qur'an: How 
misguided are these theologians of the Holy sanctuary; These slaves (of 
Western Imperialism) think that the Book of Allah és faulty; Since it 
does not teach the Believers the path of Slavery.” 


Marriage with non-Muslims 

Islamic law allows marriage with the women of AA/di-Kitab "People of 
the Book’ but not vice-versa."! In Turkey. there is no such bar. A Muslim 
man can marry any one belonging to any religion. In Cyprus where 
Turkish Family Law of 1951 is applicable, there is a slight difference as 
regards this aspect of law. It provides that marriage of Muslim women 
with non-Muslim men is prohibited."? In both Lebanon and Israel, the 
Ottoman law of family rights of 1917 continues to be applicable to the 
Muslims. It declares the marriages of a Muslim woman with a non- 
Muslim man as void but it is silent about the marriage of a Muslim man 
with a non-Muslim wife belonging to any religion whatsoever. There is 
no distinction between Ah/ al-Kirah and polytheists and unbelievers," 
Ta‘addud al-Zawjat: Polygamy 

Islam allows polygamy in special circumstances provi 
done to all the wives but does not permit it at will Alte ce 
Holy Qur'an, the Sunnah and the conduct of the Sahabah show quite 
clearly that polygamy was practised in the time of the Prophet, the 
Rashidin Caliphs and in subsequent periods. Thus, Shari'ah is not 
against limited polygamy which must not exceed more than four wives. 
Polygamy can prove to be a remedy for many evils in the moder 
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promiscuous society of ours 

It is true that at times the rationale of the Quranic injunetions'* of 
polygamy and the conditions attached to it were misconstrued and 
misued by some Muslims all over the Muslim World, But, the same is 
equally true of the misuse of some other lawful provisions made by 
Shari‘ah. This is not peculiar with Muslims alone as itis a general human 
weakness that there are always some people who flagrantly violate the 
Principles of ethics and morality and other aspects of natural law and 
justice. The modernists, however, clamped down on the provision of 
polygamy and imposed various un-Islamic restrictions on bigamous 
marriages which they proudly call *reforms’ in Islamic Law. According 
to the Syrian law of personal status of 1953, article 17, prior permission 
of the court will be required for a bigamous marriage desired by the 
husband is capable of doing equal justice between the co-wives,”” It is 
Iraqi Law of Personal Status of 1959, article 3 (iv) and the Malaysian 
Law sections 37 have imposed similar restrictions on a Muslim wishing 
to marry a second wife. All these countries require that the husband 
must be financially capable to maintain more than one wife before the 
court could grant him permission to take a second wife. Iran and Iraq 
even went to the extent that the person desiring to marry a second wife 
must obtain permission of the court which must declare that the 
husband is capable of doing equal justice between the co-wives.”* It is 
simply impossible for any court to find out that the husband is capable 
of doing equal justice between the co-wives or not, when the Qur'an 
specifically mentions that no matter how you desire to do equal justice 
between your wives you will not be able to do so. In Iraq, there is yet 
another condition imposed that there must be some “lawful benefit” 
involved in the proposed bigamous marriage.'* 

In Pakistan, prior permission of an Arbitration Council is required 
before taking a second wife according to the Muslim Family Law 
Ordinance, 1961. It is only the Arbitration Council which will decide 
whether the marriage is necessary and just.’” If the husband violates the 
provision he will have to pay forthwith the entire amount of dower to the 
first wife and it would furnish a ground for dissolution of her marriage 
by the Court.* In Turkey, the civil code of 1926 has forbidden 
completely a bigamous marriage." If at all such marriage is contracted, 
the court is given the power to declare the marriage invalid.” Except 
when the first marriage was lawfully dissolved before the person 
concerned took the second wife. The Turkish Family Law (Marriage 
and Divorce), 1951 of Cyprus, the court is empowered to declare a 
bigamous marriage as invalid in all cases without any exception what- 
so-ever! Tunisia too declared a bigamous marriage totally forbidden in 
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the code of Personal Status of 1956. If at all someone contracted the 
second marriage in Tunisia, he will have to face legal penalties. One 
would also incur the legal penalties if one married a second wife in Iran, 
Iraq, and also Pakistan without seeking prior permission. 


Talig: Divorce 
other law which the so-called ‘reformers’ thought needed change 
was the law of divorce, Divorce is mentioned as “most hated of the 
things permitted by Allah” in one of the Ahadith of Prophet 
Muhammad. The marriage in Islam is a contract which should be made 
to work as far as it is humanly possible and following the guidance of the 
Book of Allah and the Sunnah of the Prophet. 

There are a number of devices to repair strained relations. If these do 
not work, it is better to bring the marriage to a peaceful end rather than 
dragging on indefinitely, making the matrimonial home a hell and 
making children suffer untold hardships, The modernists here too 
interferred with the Qur'anic injunctions and precepts of the Prophet. 
Changes were introduced in Turkey, Cyprus, Tunisia, Algeria, Iraq 
and Iran in the Islamic Law of Divorce. If a husband wants to divorce his 
wife, he must apply to the court of law first. A unilateral divorce is not 
possible, In Turkey and Cyprus, it is only the court which can dissolve a 
marriage as is required by Civil Code of 1926 and Turkish Family Law 
of 1951, In Tunisia and Algeria, the court may dissolve a marriage in 
pursuance of a mutual agreement between the spouses.’ The Tunisian 
Law has empowered the court to grant a divorce if it is insisted upon by 
cither party.” Under the Iraqi Law of Personal Status of 1950, a 
unilateral divorce pronounced by a husband, which is neither effected by 
nor registered with the court, will be considered inoperative. By 
usurping the right of a Muslim, who happens to be adult and sane, the 
Indonesian and Pakistani "reformers" have introduced the intervention 
of Civil Officials in the matter of unilateral divorce. It is required in 
Indonesia that when a divorce is desired by the husband, he shall first 
apply to the Consultation Bureau in the Ministry of Religious Affairs or 
to the Marriage Council. In Pakistan a husband who has divorced his 
wife shall, immediately thereafter, give notice thereof to a local ivil 
official who shall then constitute an Arbitration Council. The divorce 
shall not be effective until the expiry of 90 days from the date of the said 
notice." 

In order to impose a further check on the husband's Power of 
unilateral divorce the so-called ‘reform’ law in Syria, Tunisia and 
Morocco imposed on the husband the liability to pay to the divorced 
wife an additional indemnity by way of compensation 

In my view, these restrictions are imported from the European legal 
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system which has not helped the Europeans to reduce the rate of divorce 
or maltreatment between spouses. The changes have not helped the 
Islamic society in any way. 


Tabanni: Adoption 

There is no adoption in Islamic Law. If a person adopts a son or a 
daughter, the Shari'ah will not confer on the adopted person the Status 
or rights of a natural son or daughter. According to the Qur'lin2* if a 
person is not someone's real son he does not become his natural son 
merely by virtue of a declaration. The Turkish Code lists the categories 
of relationship which constitutes impediment to the marital union which 
includes the blood relations in the direct line as well as the relations by 
marriage, Adoption also features in this code as one of the impediments 
of marriage” It was a jahiliyyah practice before of Islam that a person 
would adopt someone's child as his own child. But adopting someone's 
child as one’s own, the real heirs to the property of a man are deprived of 
their shares. It is an unjust and unfair practice and a great departure 
from the Shari'ah, 

In Cyprus neither the fosterage nor adoption is mentioned by the 
Cypriot law as a bar to marriage.”* In India, so long as a Muslim who 
establishes the custom of adoption does not make a declaration, he will 
bé governed by the customary law of adoption,” 


Apostacy 

According to Shari‘ah apostacy by one of the spouses brings an end to 
a valid Islamic marriage, but in India the Anglo-Mohammedan law 
provides that renunciation by a Muslim wife by conversion to a different 
faith or otherwise, shall not by itself operate to dissolve her existing 
marriage.” The Act of 1939 does not make any change in the law relating 
to the effect of a Muslim husband's apostacy on his marriage with a wife 
who continues to be a Muslim, The Muslim Family Law Ordinance of 
1961 says that if a Muslim wife renounces Islam that in itself shall not 
operate to dissolve her marriage with the Muslim husband. The 
provision remains unchanged in Pakistan but a husband desiring to 
divorce his wife on the grounds of denunciating of Islam would follow 
the requirements of the Muslim Family Law of Ordinance.™! 


Wasiyyah: Bequest 

The introduction of obligatory bequest in favour of an heir has 
become a controversial issue for quite some time. According to the 
Hanbali and Hanafi Schools of Islamic Jurisprudence, a bequest in 
favour of an heir will be considered valid provided other heirs consented 
to it, The Maliki School considered such a bequest as invalid while the 
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two shades of opinion of the Shifi'i jurists support both Maliki and 
Hanafi views. The famous Egyptian scholars like Mohammad Abduh, 
Rahid Rida and Qasim Amin, while suggesting changes in certain aspects 
of the Shari‘ah Law in respect of Family relations included the 
obligatory bequest as their solution to the problem. 

Shaikh al-Maraghi, then the rector of Azhar University, also made his 
proposals for reform in the Family Law. As a result, the Egyptian Law 
of 1946 stipulated that a bequest in favour of an heir is valid and effective 
without regard to the consent of any other person,” If we examine this 
carefully, the new law is neither in conformity with the Hanafi and 
Hanbali Schools nor the Maliki and Shafi'i Schools. It is a departure 
from the traditional Shar‘ah Law. 


Obligatory Bequest 

‘The doctrine of representation demands that nearer relations exclude 

remote relations, Hence, if a son of propositus is living at the time of his 
or her death, a grandson cannot claim any share in the estate left by the 
Propositus, The orphan grandchildren thus had a misfortune which 
could easily be remedied through wassiyyah or bequest up to one-third 
of the estate of the deceased as stipulated in the Holy Qur'an. But the 
Egyptian Law of Bequest, 1946, introduced obligatory bequest in favour 
of the orphan grandchildren.” This is undoubtedly a departure from the 
Shari'ah. The Western scholars have made a hue and cry and branded 
the Shari‘ah as unjust on this issue. When the Egyptian law was passed, 
professor Anderson said: “This ingenious device does not in any way 
affect the structure of the Islamic Law intestate succession which it 
leaves completely untouched while it yet makes provision for orphan 
grandchildren.” It is not true to say that it leaves the Qur'anic law of 
succession untouched, The Syrian Law of Personal Status 1953 goes a 
step further when it stipulates in respect of obligatory bequest as 
follows; “The grandchildren shall not be entitled to any obligatory 
bequest if they otherwise inherited from their father's ascendants nor if 
any of them left a legacy or a gift which is equal to. an amount of that of 
the obligatory bequest.” But then it confuses the issue and goes contrary 
to the Shari'ah when it says that “where a man has less than the due 
obligatory bequest, the balance shall be made up.) 

The Tunisian code has also enforced the principle of obligatory 
bequest but the benefit is available only to the first generation of 
grandchildren, male or female. The Moroccan code of personal status of 
1958 stipulates that when a person dies, first son having died before him, 
bequest of an amount laid down in the following articles shall be binding 
on him from a third of his estate in favour of the grandchildren, if any, 
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The amount of such a bequest shall be equal to the share which their 
father would have received if presumed to have died after the deceased, 
provided that it shall not exceed one third of the estates.” Pakistan has 
also introduced the so-called reform on the obligatory bequest by 
introducing the presumptive share of a child who is dead at the time 
when succession is to be shared per stirpes by its own issues living at that 
time. One wonders what would happen if the surviving issues happen to 
be girls! This is an example of twisting the Shari'ah in order to 
accommodate one's imaginations 


“Widow's Lien” 

A widow after her husband's death was given a privileged position in 
regard to her claim for unpaid Mahr against her deceased husband's 
estate. Under the Shari‘ah, a widow in such circumstances ranks as one 
of the creditors and receives the unpaid Mahr before the shares of the 
inheritance are given to the appropriate heirs. But the Anglo- 
Mohammadan law in India gave the widow special privilege to her claim 
since it was comparable to what obtained in the English law as “a 
widow's lien”. She was allowed against the Qur'dnic law to retain 
possession of her husband's estate.” 

These are some examples of changes effected in the Divine law. 
Surprisingly enough, the modernist ‘reformers’ call these changes based 
on the myth of Neo-Ijtihdd. In my view, there only exists the process of 
Ipihad which was employed by the Sahabah, Tabiiin and Tab ‘Tabiiin 
who solely depended on the exercise based on the Qui , Sunnah and 
the conduct of the Companions of the Prophet. If one begins to term 
one's mere imagination in re-interpreting the principles of Shari‘ah as 
Neo-ljtihad, he is really guilty of changing the Divine Law, 


Are the ‘Law Reforms’ Really Reforms or Deviation from Shari'ah? 
While examining all the ‘reforms’ in all aspects of Family Law of 
Shari'ah, it becomes quite evident that the reforms are truly speaking a 
departure from the Divine Injunctions contained in the Qur’an and the 
Sunnah of the Prophet. om 
‘The Holy Qur'an has warned those who fail to apply the Shari'ah in 
the following strong words: 


geal gb dg al J53t Lay ns al Gaye 


“And if any fail to judge by the light of what Allah bas revealed, they are not better 
than those who rebel." 


agp gRUll pb RUG alll i Lay pS pl Gaye 
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“And ifany fail to judge by the light of what Allah has revealed, they aze no better 


than the wrong-doers 


Og HEN Ligh a Jat Lg pu a lye 

“And if any fail to judge by the light of what Allah has revealed, they sre no better 

than unbelievers," 

Besides, man-made laws, as we have seen are restricted by the current 
needs of individuals and societies, and they change in accordance with 
the evolution of the society, The more sophisticated the society 
becomes, the more need for new laws is felt. The new legislation is 
usually enacted by the rulers or government who rectify and change laws 
when they feel it is necessary, Thus, one society creates the laws and 
enacts them in view of meeting its own requirements which may not be 
applicable to other society. Such laws become subordinate to m: id 
their further evolution depends on him. But, the objective of Shari'ah is 
to organise and direct the society, to cultivate the right kind of 
individual and to establish the ideal state and the ideal world, It is for 
this reason that its provisions are much more in advance of the standard 
of societies at the time they were inspired. It is my candid belief that they 
are still ahead of our contemporary conditions. Allah in His ness 
and mercy has saved searching humanity much unproductive strain by 
revealing the Divine Law orienting people to do good deeds and lead 
virtuous lives and towards achieving exaltation and human perfection. 

As we have noted before, the Shari'ah was not revealed for limited 
application for a specific age. It will suit every age and time. It will 
remain valid and shall continue to be, till the end of this life on earth. Its 
injunctions were coined in such a manner that they are not affected by 
the lapse of time. They do not become obsolete, nor do their general 
principles and basic theories need to be changed or renovated. The 
generalised construction and elasticity of Shari'ah allows even for 
bringing under their jurisdiction any unprecedented new case, even 
though it is not possible to expect its occurrence at the beginning of 
revelation. Hence, the provisions of Islamic jurisprudence are not 
susceptible to change or substitution as are other laws and legislation. 

This is the reason why any deviation from such comprehensive code 
would be subject to Divine indictment: 


Then is it only a part of the Book that you betieve in, and do you reject the rest? 
‘what is the reward for those who among you behave like this but disgrace in this 


lie? And om the Day of Judgement they shall be consigned 10 the most grevious 
penalty." 
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Siyasah al-Shar'iyyah and the Qur'dn Concept of “Those in Authority” 

At the very outset, it should be borne in mind that Islamic Laws and 
rules are of two categories: The first consits of Afkdm or legal 
injunctions set down for religious and spiritual purposes. These include 
the rules of faith and worship. The second category comprises the rules 
and laws administering and organizing the state, the government and 
the community, as well as the relations between individuals and their 
communities. These include the rules of human behaviour, criminal 
laws, laws of civil status, constitutional laws, international laws, etc. 
Thus, Islam combines the secular and the spiritual. It is a religion that 
embraces spiritual and secular life simultaneously. As faith and belief 
are one part of Islam, the government is the second integral part. Caliph 
“Uthman Ibn ‘Affan had truly expressed this fact by saying: “Allah urges 
by the Ruler what may not be urged by the Qur'an”. But, such a ruler 
must be pious (Murtagi) and Allah-fearing who tries to base his 
pronouncements on the teachings of Islam. 

The Islamic laws are often changed using the technique of Siyasah al- 
Shariyyah. 

Siyasah literally means politics and Shariyyah means something that 
concerns the Shari‘ah, It is a technique through which certain so.called 
reforms were introduced in Shari‘ah as an escape from the application of 
strict Shari‘ah pinciples. Under the guise of Siyasah al-Shariyyah, certain 
Muslim states have tried to abandon the principles of Shari'ah law not 
by express supercession but by directing its courts that they shall not 
entertain any case based on such principles. In the course of time, these 
Shari'ah principles became obsolete. 

When some Muslim states tried to apply reforms under the pretext of 
Siyasah al-Shariyyah they maintained that they were acting in conformity 
with the following Qur’anic verse: 


cpio 631 J gly Sguipll Lgaalely Aull tyme Lgl call Wat + 


“© you who believe, Obey Allah and obey the Apostle of Allah and those who are 
placed in authority among you," 


The question, however, arises as to who are the people in authority 
referred to in the Qur’anic verse: Are they political leaders and 
statesmen? Certainly not. It is likely that there may come up some so- 
called Muslim rulers and leaders who may be victims of various vices 
and may impose regulations which may go contrary to the Qur'an and 
Sunnah. Should we obey them simply because they are placed in 
authority over us? The Sunnah of the Prophet guides usin such situation 
in the following words: 
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“There is no obedience duc to any creature (no matter who they are}if they order to 
sity against Alta,” 


The Prophet has also said: 
“He who commands you to sin, has mo authority over you.” 


In reality, in the sphere of law, “those who are placed in authority” 
will mean those “Ulama and Fugahd who have authority in knowledge ¢* 
the Book of Allah, the Sunnah of the Prophet and the conduct of i 
Sahabah, the companions of the Prophet. 

It is a bitter fact that the majority of those who popularised this 
concept of Sivasah al-Shariy yah in the Muslim world happen to be the 
Egyptian Ulama who are respected throughout the world because of 
their association with A-Azhar, an ancient seat of learning in Cairo, 

But, during the colonial period these ‘Ulama were the first who 
supported to so-called ‘modernisation’ of Egypt and even Islam by their 
rulers, 

It will not be out of place to discuss here the fact that though Shari'ah 
confers upon the ruler the right to legislate, this right is not absolute, In 
fact, it is a right restricted to this condition: that whatever the ruler may 
legislate must be compatible with the texts, spirit and general principles 
of the Shari'ah, Consequently, such a restriction confines the right of 
legislation to two categories; 


1. Executive legislation, intended to guarantee the implementation 
of the provisions of Shari‘ah. In this case, legislation takes the shape 
of rules and regulations similar to those presently issued by 
government officials in the course of their daily responsibilities, for 
the purpose of ascertaining the execution of the relevant laws. 

2. Organisational legislation, intended to organise the society, 
protect it and meet its needs in accordance with Shan‘ah. Generally, 
such legislation is not called for except in such cases where there are 
no relative provisions in Shariah administering them. In an} 
circumstance, legislation by rulers must be in harmony and in 
agreement with general principles and the spirit of the Shari'ah. It is 
the Ijmi‘of the *Ulama that all acts of the rulgrs are legitimate so 
long are they are within the framework of Shari'ah and compatible 
with its judicial decisions and spirit, Then, and only then, would the 
ruler be acting within his rights and accordingly, should be obeyed. 
Moreover, if he acts otherwise, issuing laws which contradict the 
Shari‘ah, his acts or laws become illegitimate and objectionable. This 
statement is based on the Qur’inic verses: 
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“O you who believe, obey Allah, and obey the Apostle and those placed in 
authority among you. If you differ in anything among yourselves, refer itt Allah 
and His Apostle. 


“Whatever it be wherin you differ. the decision thereof is with Allah ™ 


In most of the Islamic countries, since the last century, rulers have 
been formulating codes of laws in the various legislative matters on the 
same pattern as that followed by European countries, As a matter of 
fact, they copied European constitutional, criminal, civil, commercial 
and other codes without reference to Islamic jurisprudence except in a 
few minor matters such as Wag/ and the like. It is only fair to admit that 
many of these codes do agree with the basics of Islamic jurisprudence 
and do not contravene its general principles, But it is only fair as well to 
state that some of these codes run contrary to our jurisprudence 
established on principles opposed to it. For instance, certain of the said 
codes allow adultery in most cases and consumption of alcoholic 
beverages while Islam categorically prohibits both. 


Enforcement of Nizim-e-Mustafa: A $tep in the Right Direction 

The present development in the Muslim world augur well for the new 
century of Hijrah. There are some Muslim countries in which efforts are 
being made to enforce the Shari'ah, The enforcement of Nizam e- 
Mustafa in Pakistan is « fine example, While one is happy about this 
development, there is still need for cautious optimism. As President 
Zia-ul Hag has said on the eve of introduction of Nizam-e-Mustafd or 
Shari‘ah law, efforts have been made to reform the society which is 
exposed to complacency for a very long time. The preamble of the 
prohibition (enforcement of Hadd) order 1979 reads: “that it is 
necessary to modify the existing law relating to prohibition of intoxicant 
so as to bring it in conformity with the injunctions of Islam set out in 
the Holy Qur'an and the Sunnah.” 

Hadd and Tazir punishments are to be accorded to the Shari'ah. The 
offence against property (enforcement of Hudiad) ordinance, 1979 says 
in respect of punishment of theft liable to Hadd: 


1, Whoever commits theft is liable to Hadd for the first time shall be 
punished with amputation of his right hand from the joint of the 
wrist 

2. Whoever commits theft liable to badd for the second time shall be 
punished with the amputation of his left foot up to the ankle. 

3. Whoever commits theft liable to fadd for the third time, or any 
time subsequent thereto, shall be punished with imprisonment for 
life. 
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‘These are laudable attempts and we hope that these laws, once fully 
implemented, will reform the society. In respect of the offence of Zina 
(enforcement of Hudiid) by Nizam-e-Mustafa ordinance No. VII of 1979 
gives the following punishment if it is proved that the crime was really 
committed: A person guilty of ‘zind or ‘zind-biljabr’ shall if he is not an 
adult, be punished with imprisonment of either description for a term 
which may extend to five years, or with fine, or with both, and may also 
be awarded the punishment of whipping not exceeding thirty stripes. 
Provided that, in the case of ‘rind-bil-jabr’ if the offender is not under the 
age of fifteen, the punishment of whipping shall be awarded with or 
without any other punishment. However, the punishment for Zina does 
not seem to be according to the requirements of Shari‘ah, Perhaps, the 
government of President Zid-u/ Hag is cautious knowing the weakness 
of the society where the hadd punishment of Shari'ah has not been 
applied for a very long time. Jt was perhaps, intended to arouse public 
sentiment against the Shari'ah. Whatever may be the cause the 
punishment cannot be properly termed as the Shari‘ah punishment. 


Takhayyur: Need for the Modern Islamic Society 

Takhayyur literally means choice. In the language of figh, it means 
liberty of an individual Muslim to be governed by the law of any of the 
four schools of Islamic jurisprudence. As opposed to Takhayyur is the 
concept of Taglid that is following strictly the law of theschool on which 
one is born. In other words, one who is born in a Hanafi home follows 
strictly the Hanafi laws and in a Maliki home follows the Maliki Laws. 
The moment that one begins to exercise his liberty to be governed by the 
law of another school other than his own, there is usually hue and cry, 
Some people begin to call him Ghair-Mugallid (unorthodox). 

The Muslim countries have now come closer to each other due to the 
modern means of quick transport. The newly found oil wealth in some 
Muslim countries have attracted Muslims following different schools 
from other parts of the world to travel and work and live in these 
countries, Thus, it has increased a great deal on interchange of ideas 
among Muslims living in different parts of the world. Takhayyur, hence, 
offers a solution in a case of conflict of law, The doctrine of Takhay yur is 
not a new one. In the first place there was nothing like any particular 
school of law in the time of Prophet Muhammad, the four Rashidim 
Caliphs as well as the early Tabi‘un. Opinions on minor issues differed 
even during that time but according to the Prophetic traditions they 
were considered as “Differences of opinions among my Ummahis a sign 
of mercy of Allah". Even the great Imams themselves, loved each other 
and accommodated cach others points of view, Why then should the 
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doctrine of Takhayyur not work in the modern world of ours? Just as we 
did not call the early Muslim as Ghair-Mugallid, we have no right to 
brand the present day Muslims who exercise their right of Takhayyur 
either Mugailid (the person obliged to follow authorities of the school in 
which he is born) or Ghair-Mugallid 

If this is achieved, Shari'ah will be more easily acceptable and 
practicable all over the Muslim world, To some extent the gap has been 
bridged as the principle of Takhayyur has assumed greater importance 
in modern times, but still many Qadis all over the Muslim world are not 
well disposed to apply the laws of other schools. The result of Takhayyur 
will provide a harmonious and easy process of justice since the founders 
of all the schools of Islamic Jurisprudence, in reality, had no other goal in 
front of their eyes except the welfare of the Ummah. Thus, Takhayyur can 
bring about Talfiq which literally means piecing together or patching up 
through combination and fusion of juristic opinions of diverse nature. 
But, in all these processes there should not be allowed any departure 
from the spirit of the teachings of the Qur'an and the Sunnah. 
Takhayyur and Talfig, therefore, will bring about the reforms necessary 
to suit the modern conditions. In this case, one will be be driven to 
English, French or German legal systems and borrow from them in 
order to find a solution to our legal problems, Any attempt of Jjtihdd to 
re-inserpret the Islamic legal principles with the use of Takhayyur and 
Talfig to suit the changed social conditions of our time will not be 
objected to, but mere change and departure from the Qur'an and 
Sunnah in order to import French, English or Italian law and call it Neo- 
Inihad will amount to disbelief, 

The Qigi, once Takkayyur is accepted, will be at liberty to apply an 
opinion other than that of the school to which they were traditionally 
bound. Takhayyur is applied in the Suddan by the Sudanese 
Mohammedan law courts organisation and Procedure Regulations." 
Truly speaking, a lot of problems will be automatically solved if the 
Ummah in the present times understands the importance of the concept 
of Takhayyur and if its voluntary application is left to the Qadis of 
proven ability, knowledge, maturity and above all Taqwah, fear of 
Allah. 

The moder courts, in many Muslim countries, where the Judges are 
either non-Muslims or Muslims trained in common law with marginal 
knowledge of Islamic law cannot be entrusted with this grave 
responsibility. A truly learned Qadi in Islamic Jurisprudence, as 
propounded by the four schools of Figh, will endeavour to make an 
eclectic choice between the corresponding legal principles of the various 
schools and will enforce one of the solutions given by various great 
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Muslim Jurists. He may even choose a lesser known juristic view over a 
well-known principle provided it will help the cause of equity and justice 
on which the Shari‘ah lays a great emphasis. 

‘The Shariah, particularly its application in public law, has been so 
much out of use for such a Jong time that people feel scared at the 
thought of bringing it back as a living system of law which can be 
practised today, Their attitude is like that of a misguided and emotional 
father who gives his ailing son suffering from typhoid the solid food 
thinking that he will be cured quickly and get quick energy. He only 
laments when his child eventually dies. During the colonial period, even 
some learned Ulama, like Shaikh Mubammad *Abduh of Egypt, became 
victims of an inferiority complex and called their obnoxious 
imaginations as intellectual re-interpretation of various Shari‘ah issues 
and called it fresh /ijthad or neo-Itjihad. It is really very unfortunate that 
some Muslim scholars during their stay abroad while working on their 
doctoral dissertations accepted this new and unlslamic term as a newly 
found treasure. 

It is really a pity that most discussions on common law systems vis-a- 
vis the Shari'ah are conducted in a haze of misinformation: There are 
few areas of so-called controversy between the application of the Hadd 
punishment in ths Shari‘ah so much of what everyone “knows” is not 
really so, 

It is, therefore, a duty of every Muslim to disseminate the knowledge 
of Shari‘ah both among Muslims as well as non-Mulsim all over the 
world, 

The risks of re-introduction fo Shari'ah in Muslim Countries are very 
much less than its criticsallege, and indeed would be sufficient ground for 
its rejection if the amalgamated Anglo-Mohammedan system had fewer 
risks than the Shari'ah. But, their anti-Shariah lobby, for example in 
Pakistan, where Islamic Law was recently introduced created a hue and 
cry, The bureaucratic elites had acquired bad habits like drinking 
alcohol and the western style of life. If Shari'ah were to be fully 
implemented, they would face great hardships. Even they enjoyed the 
blessings of the past regime and even before that period the past rulers 
had similar vices. Anyone who genuinely wanted to carry out the 
Islamic system had a marathon task ahead of him since the first 
opposition that he would face would come from those "brain-washed" 
elites. This case-study of Pakistan holds particular relevance for other 
Muslim countries who wish to tread on this arduous path. 

At present, there is wide spread though not complete support for the 
Shari‘ah by Muslim masses everywhere, But, because of the wrong 
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propoganda against Shari'ah that once it is fully brought into practice, 
streets of the Muslim world will be flooded with people whose hands aré 
cut-off, or scenes of stoning to death and flogging in public will be 
witnessed frequently. Because of these imaginary dangers many Muslim 
‘elites advocate to continue the "more human’ system of common law. 

Clearly there is only one well-defined path for Mustims in the fifteenth 
century of Hijrah. While countries can make technological 
advancement and learn modern techniques from the western world or 
wherever they are available, it is clear that each Muslim country will 
have to make real efforts to re-educate the Muslim masses concerning 
the Islamic value system, and make them aware of the fact that the 
Shari‘ah can operate even in the modern so-called ‘advanced’ society of 
ours. 

The colonial era has pumped a wrong notion in the minds of Muslim 
intelligentia that Shari'ah is outdated and cannot fit in the modern 
society of ours. What is rellay needed on the part of all Muslims is a sense 
of dedication, fear of Allah, sincerity of purpose and the easily forgotten 
fact, which Islam so much emphasises, the life after death and the Day of 
Resurrection and the Day of Judgement. In order to better our lives in 
this world as well as the next world, there is no other course open to us 
but to re-adopt Shari‘ah. 

In conclusion, | would like to quote the message of Shaikh ‘Abdul 
Qadir *Aduah to the Muslim scholars to awaken them from their deep 
slumber. 

“Muslims scholars for long have disregarded their Islam. They have 
never censured any attitude violating Islam, nor tried to repel and 
revoke any injunction than came contrary to the principles of Islam, 
They have never even convened a meeting to encourage the re- 
institution of Islamic jurisprudence. Rulers have committed felonies, 
allowed the forbidden, shed blood, raped women, spread mischief and 
transgredded the limits enjoined by Allah, while the scholars have never 
so much expressed indignation and opposition to such actions, They 
uttered only the sounds of silence, as if Islam did not require them to 
invite others to do the good and forbid what is wrong (Amr bil Ma'rufwa 
Nahya‘anil Mukar) and did not make it incumbent upon them to give 
counsel to the rulers so that they might apply the laws of Islam. Man- 
made laws “have been enforced in Muslim countries, though they 
contradited Islamic provisions, nullified Islamic commands, allowed 
what Allah has prohibited and prohibited what Allah has allowed. Yet, 
Muslim scholars were not disturbed by this violation of their religion 
nor were they perturbed about their own future though they earned their 
living at the expense of Islam. They did not even hold meetings to discuss 
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the tragic turn of events relative to their own destiny and the future of 
their religion. 

We sincerely hope that the fifteenth century Hijrah which has brought 
new challenges, and opportunities to the Muslim Ummah will establish 
Islam as a social, political, economic and moral reality which it really is. 
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